INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

IN RE ROYAL AHOLD N.V. :
SECURITIES & ERISA LITIGATION ) Civil No.: 1:03-MD-01539

ALL SECURITIES ACTIONS

MEMORANDUM

Multiple mations to dismiss are pending in these consolidated securities fraud actions
trandferred here by the Judicia Pandl on Multidigtrict Litigation. The claims arise out of an
aoproximately $ 1.1 billion restatement of earnings, together with a $24.8 hillion reduction in revenue,
announced in 2003 by Roya Ahold N.V. (“Roya Ahold’), a Netherlands company heavily involved in
the supermarket and food service business in the United States. A voluminous amended complaint
names as defendants various Roya Ahold entities, including its Maryland-based subsidiary U.S. Food
Service, Inc. (“USF’), aswell as accountants, underwriters, and individuds, aleging violations of the
securities laws.

Priminaily, | will gate asummary of my rulings on the various motions.

The Fed.R.Civ.P.12(b)(2) motionsto dismissfor lack of persona jurisdiction submitted by
foreign individuad defendants Fahlin, Boonstra and de Ruiter will be granted. The motionsto dismissfor
lack of persond jurisdiction submitted by foreign individua defendants VVan der Hoeven, Meurs, and
Andreae will be denied.

The Fed.R.Civ.P. 12(b)(1) motions submitted by al defendants to dismiss the claims of foreign



purchasers of Roya Ahold shares on foreign exchanges for lack of subject matter jurisdiction will be
denied.

The globa underwriter defendants’ Fed.R.Civ.P. 12(b)(1) motion to dismissthe § 11 and §
12(a)(2) clamsfor lack of subject matter jurisdiction will be granted.

The Fed.R.Civ.P. 12(b)(6) motions submitted by dl defendantsto dismissdl dlegations
concerning conduct that pre-dates July 30, 1999 as barred by the statute of limitations will be granted.

The Fed.R.Civ.P. 12(b)(6) motions to dismissthe § 10(b) and Rule 10b-5 claims submitted by
defendants Tobin, Grize, Resnick, Deloitte & Touche LLP (“*Deoitte U.S.”), Delaitte & Touche
Accountants (“Deloitte Netherlands’), Ahold USA and Ahold USA Holdingswill be granted. The
motions to dismiss the § 10(b) and Rule 10b-5 claims submitted by defendants Kaiser, Lee, Andreae,
and Meurswill be denied. Van der Hoeven' s motion to dismiss the 8 10(b) and Rule 10b-5(b) claims
will be denied; his motion to dismiss the § 10(b) and Rule 10b-5(a) and (c) clams will be granted.
Miller's motion to dismiss the § 10(b) and Rule 10b-5(b) clamswill be granted, but his motion to
dismissthe Rule 10b-5(a) and (c) clamswill be denied.

The Deloitte & Touche LLP (“Ddoitte U.S.”) Fed.R.Civ.P. 11 motion to strike certain
dlegations will be granted.

The Royd Ahold defendants (dlong with individud defendants Van der Hoeven and Meurs)
Fed.R.Civ.P. 12(f) motion to strike al dlegations concerning misconduct at Ahold USA subsidiaries
Tops and Giant-Carlide and alegations concerning the redlization of synergies and the integration of
acquidtions will be denied; their motion to Strike al alegations concerning accounting irregularities with

the Argentine subsidiary Disco will be granted.



The Fed.R.Civ.P. 12(b)(6) motionsto dismissthe § 11 and § 12(a)(2) claims submitted by
Royd Ahold, the lead underwriters, the Ddl oitte defendants, and the individua defendants will be
granted. The plaintiffs are granted 60 days to seek leave to amend the 8 12(8)(2) clams.

The Fed.R.Civ.P. 12 (b)(6) motions to dismiss the control person liability clams under § 20(a)
submitted by defendants Miller, Resnick, Kaiser, Van der Hoeven, Meurs, Andreae, Tobin and Grize
will bedenied. Leg'smotion to dismissthe 8 20(a) clam will be granted. All motionsto dismissthe §
15 damswill be granted; the plaintiffs are granted 60 days to seek leave to amend the § 15 clams.
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|. BACKGROUND
A. Factual Higtory

On February 24, 2003 Royd Ahold announced that it was restating its reported earnings by $
500 million for fiscal years 2001 and 2002 due to a series of accounting inaccuracies related to
promotional adlowances at its U.S. Foodsarvice, Inc. (“USF’) divison. (See Compl. 1184.) The
announcement aso advised investors that Roya Ahold would be adjusting historicd financid statements
to no longer fully consolidate itsjoint ventures and that the company was investigating “the legdity of
certain transactions’ at its Argentine subsidiary Disco. (Id.) The announcement caused the price of
Roya Ahold common stock trading on foreign exchanges to drop 63% and the price of Royd Ahold
ADRstrading on the New Y ork Stock Exchange (“NY SE”) to fdl 61%. (1) Sincethe February
2003 announcement, Roya Ahold has made additiond restatements of earnings totaling $ 24.8 hillionin

revenues and gpproximately $ 1.1 billion in net income. (1 1, 30.)

1Unless otherwise indicated, al further parenthetical references refer to the consolidated
amended securities class action complaint.



Regulators in the United States and Europe have launched civil and crimind investigations of
individuas and entities associated with Royd Ahold. Among the agencies conducting such
investigetions are: the United States Department of Justice, the United States Attorney’s Office for the
Southern Didtrict of New Y ork, the Securities and Exchange Commission (* SEC”), the NY SE, the
Nationa Association of Securities Dealers, the Office of the Dutch Public Prosecutor, the Euronext
Amgterdam Exchange, and the Dutch Authority for Financial Markets. (1 209-228.) Investigations
by these entities aswell as Roya Ahold have reveded that the accounting discrepancies semmed
mainly from two company practices: (1) inflated reporting of income from vendor rebates or
promotiona alowances, and (2) improper atribution of revenue (or “consolidation” of revenue) by
Royd Ahold from joint ventures in which Royd Ahold did not have a controlling stake. The
promotiona allowances problem arose primarily from Roya Ahold' s Maryland based USF.
Promotiona alowances, adso known as vendor rebates, are payments made by manufacturersto
retailers to encourage them to promote their products to consumers. Roya Ahold determined that
USF prematurely recognized promotiond alowance incomein violation of U.S. and Dutch generdly
accepted accounting principles (“GAAP’).2 (139.) The forensic investigation conducted by the
company aso reveded that certain individuas had colluded with outsde vendors to fasdly inflate
vendor rebate amounts. (1 47) (citing Roya Ahold’s 2002 Form 20-F ). On May 8, 2003 Royal

Ahold announced that the totd income restatement attributable to USF would be $ 880 million for the

?Generaly Accepted Accounting Principles "are the conventions, rules and procedures that
condtitute the professiond standards of the accounting profession.” In re Comshare Inc. Sec. Litig.,
183 F.3d 542, 546, n.4 (6th Cir. 1999) (citation omitted).



period from April 2000 to December 28, 2002.3 (128.) In addition, on May 26, 2003 Roya Ahold
announced that its investigation had uncovered $ 29 million in intentiona accounting irregularities é its
Tops subsidiary. (1250.)

On May 16, 2003 Roya Ahold announced that it would reduce its revenue totas for the last
two years by the sum of $ 24.8 hillion dollars to properly reflect proportionate consolidation of itsjoint
ventures, ICA, MR, Bompreco, Paiz Ahold, and DAIH. (11248.) Previoudy, Roya Ahold had fully
consolidated these joint ventures even though it did not control them; this practice did not comport with
U.S. and Dutch GAAP. (1249.) After aninvestigation, the company determined that so-caled
“control letters” purporting to grant Roya Ahold decison-making authority over the ICA, Bompreco,
DAIH and Paiz Ahold joint ventures, thereby providing a basisto fully consolidate the joint ventures
revenue, were negated by secret “sde letters” (1305.) These sde letters, which were concealed from
the Ddloitte & Touche auditors, rescinded the control |etters by stating that Roya Ahold would not
actualy retain decison-making authority over its partners. (1111 304-06.) The plaintiffs dlege that
Meurs, Andrese, and Fahlin drafted and executed the conflicting sde letters for the ICA joint venture.
(111 338-39.)

The plaintiffs contend that Roya Ahold’simproper consolidation of itsjoint ventures and
alegedly fraudulent accounting of promotiond alowance income enabled the company to maintain
atificidly inflated revenues and strong credit ratings. (123.) They dlegetha Royd Ahold senior

executives repestedly mided investors regarding the company’ s financia strength in press releases, with

3Roya Ahold later announced that the total earnings restatement attributable to its United States
operations amounted to $ 885 million. (132.)



comments such as the one made by CEO Cees Van der Hoeven in a June 7, 2001 press release:
“Once again our operating companies generated excdlent resultsin the first quarter. In the United
States, both our food retail and foodservice activities boosted earnings substantialy.” (579.)
According to the plaintiffs, Royd Ahold's gpparent financid strength supported favorable market
reviews from Wall Street andlysts and kept Royd Ahold stock trading at relatively high prices. Thisin
turn enabled the company to raise capita on domestic and foreign stock exchangesin order to fund a
series of ambitious acquisitions amed at expanding the company’s globd reach. For example, Royd
Ahold executed the September 2001 Globd Offering, the offering on which plaintiffs base their 8 11
and 8 12(a)(2) clams, in order to fund its acquisition of Bruno's Supermarkets and USF' s acquisition
of Alliant Foodservice, Inc. (1595.) During the claimed class period, March 10, 1998 to February
24, 2003, Royd Ahold and its subsidiaries spent billions of dollars acquiring over fifty food retail and
sarvice operations in the United States, Europe, Centra and South America, and Asia Pacific. (1Y 131-
180.) The plaintiffs alege that Roya Ahold and the individua defendants mided investors by
repeatedly overdating earnings and cdlaming that Roya Ahold was successfully integrating its numerous
acquistions, when in redity severd of theindividua defendants knew there were problems with USF' s
internd controls and later the company admitted that it failled to manage adequately the integration of its
many acquistions. (See, e.g., 1594.) The shareholder plaintiffs now bring suit to recover financia
lossesthey clam are directly attributable to the dlegedly fase and mideading statements made by Roya

Ahold and the associated defendants during the claimed class period.

B. Prior and Related Proceedings



On June 18, 2003, the Judicid Pand on Multidigtrict Litigation transferred twenty-one class
action securities and ERISA actionsto the Didtrict of Maryland. Since then, additiond related actions
aso have been transferred here. On November 4, 2003, | entered an order consolidating the pending
securities actions and appointing COPERA and Generic as lead plaintiffs. See In re Royal Ahold N.V.
Securities and ERISA Litigation, 219 F.R.D. 343 (D. Md. 2003). In parallel proceedings, the SEC
filed enforcement actions in the United States Digtrict Court for the Digtrict of Columbia againgt Royd
Ahold and individud defendants Cees Van der Hoeven, Michiel Meurs, Roland Fahlin, and Jan
Andreae; some of these parties have since settled with the SEC. [n addition, the United States
Attorney’ s Office filed chargesin United States Didtrict Court for the Southern Digtrict of New Y ork
againg individua defendants Michael Resnick, Mark Kaiser, and Timothy Lee. Lee pled guilty to one
count of conspiracy to commit securities fraud, to make fdse satements in filings with the SEC, and to
fdsfy USF sand Royad Ahold's books and records, and to one count of securities fraud.

On February 18, 2004, the lead plaintiffs filed a 430 page Consolidated Amended Securities
Class Action Complaint (“Complaint”).* Count | of the complaint charges Roya Ahold, Ahold USA,
Ahold USA Holdings, United States Foodservice, Inc., Deloitte & Touche LLP, Deloitte & Touche
Accountants, and individua defendants Cees Van der Hoeven, Michie Meurs, Henny de Ruiter, James
L. Miller, Michadl Resnick, Timothy Lee, Mark Kaiser, Jan G. Andreae, Roland Fahlin, Robert G.
Tobin, William J. Grize, and Cor Boongtrawith violations of 8 10(b) of the Securities Exchange Act of

1934, 15 U.S.C. 878j(b), and Rule 10b-5(b), 17 C.F.R. § 240.10b-5, promulgated thereunder.

“While the plaintiffs motions briefing has been rdatively succinct, the complaint is unfortunately
lengthy and repetitive, requiring substantid time to Sft through as to each defendarnt.

9



Count 11 of the complaint charges the same defendants with violations of § 10(b) and Rule 10b-5(a)
and (¢). Countslll and VI of the complaint charge each of the named individua defendants with
control person liability under 8 20(a) of the Securities Exchange Act of 1934, 15 U.S.C. 8 78t, and §
15 of the Securities Act of 1933, 15 U.S.C. § 770.° Count IV of the complaint charges Roya Ahold,
Deloitte Netherlands, the underwriter defendants, and individual defendants Van der Hoeven, Meurs,
de Ruiter, Miller, Lee, Andreae, Fahlin, Tobin, and Grize with violations of § 11 of the Securities Act of
1933, 15 U.S.C. 8§ 77k. Count V of the complaint charges Roya Ahold, the underwriter defendants,
and individua defendants VVan der Hoeven and Meurs with violations of § 12(8)(2) of the Securities
Act of 1933, 15 U.S.C. §771(a)(2).

Each of the defendants filed motions to dismiss and motions to strike the various charges
asserted againg them. While the individud motions differ, dl defendants move to dismissdams
asserted by foreign purchasers of Royad Ahold shares for lack of subject matter jurisdiction, aswell as
al dams predicated on conduct prior to July 30, 1999, as barred by the Satute of limitations. After the
issues were fully briefed, oral argument was heard on September 23, 2004. This Memorandum and
Order grantsin part and denies in part the motions to dismiss and motions to drike filed by the various

defendants.

C. TheParties

1. The Plaintiffs

°Boondrais charged only with violating § 20(a).
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Pantiffs are members of aclass of persons, including both U.S. and European citizens, who
purchased or acquired the common shares or American Depository Shares (“ADSs’ dso known as
American Depository Receiptsor “ADRS’) of Royd Ahold, N.V. (“*Royd Ahold’ or the * Company”)
between March 10, 1998 and February 24, 2003 (the claimed “ Class Period”). lead plaintiff
COPERA (Public Employees Retirement Association of Colorado) purchased Roya Ahold common
shares on foreign exchanges during the dass period and claims losses of more than $ 16 million (1 55),
and lead plaintiff Generic Trading of Philadelphia, LLC (“Generic”’), alarge inditutiond trading firm,
purchased Royd Ahold ADRs on the NY SE and claims losses of more than $ 1.1 million. (56.)

2. The Corporate Defendants

Royad Ahold N.V. (“Roya Ahold”) isasupermarket and foodservice company incorporated
under the laws of the Netherlands. Through its subsidiaries, Ahold USA, Ahold USA Holdings, and
U.S. Foodservice, Inc. (*USF”), Roya Ahold operates a number of chain grocery stores and food
sarvicesin the United States. Roya Ahold ADRs trade on the NY SE and its common stock trades on
the Euronext exchanges of Paris, Brussdls, and Amsterdam. Roya Ahold aso has a secondary listing
on the Swiss Exchangein Zurich. Royd Ahold and USF do not chdlenge the plaintiffs § 10(b) and
Rule 10b-5 clams, but Ahold USA and Ahold USA Holdings move to dismissthe § 10(b) and Rule
10b-5 clamsfor falure to state a clam pursuant to Fed.R.Civ.P. 12(b)(6). Roya Ahold movesto
dismissthe § 11 and 8§ 12(a)(2) claims and moves to strike alegations pertaining to its subsidiaries Tops
and Giant-Carlide, and its Argentine subsdiary Disco, aswell as satements in the complaint regarding
the integration of company acquisitions and synergies.

3. The Auditors

11



Ddoitte & Touche LLP (“Ddoitte U.S.”) and Delaitte & Touche Accountants (“Delaitte
Netherlands’) served as the auditors for Royd Ahold and USF. The Ddloitte defendants move to
dismiss the plaintiffs § 10(b), Rule 10b-5, § 11, and § 12(a)(2) clams.

4. The Lead Underwriters and the Global Underwriters (“ Dutch Banks’ )

Lead underwriters ABN AMRO Rothschild, Goldman Sachs Internationa, and Merrill Lynch
Internationa provided commerciad and investment banking services to Royd Ahold and served as
underwriters for the September 2001 Globd Offering. The globa underwriters (“ Dutch Banks’) ING
Bank N.V., Rabo SecuritiesN.V., and Kempen & Co. N.V. acted as underwriters for Roya Ahold
during the class period and for the September 2001 Globa Offering. The underwriter defendants move
to dismissthe plaintiffs 811 and 8 12(8)(2) clams. 5. The Foreign Individual Defendants

Cees Van der Hoeven served as Royd Ahold's Chief Executive Officer from 1993 until
February 24, 2003. Michiel Meurs served as Roya Ahold's Executive Vice Presdent and Chief
Financid Officer from 1997 until February 24, 2003. Henny de Ruiter was Chairman of Royd Ahold's
Supervisory Board from 1994 until 2003. Cor Boonstra served as a member of Royad Ahold's
Supervisory Board from 2000 until September 3, 2001. Roland Fahlin was a member of Roya
Ahold's Supervisory Board from 2001 until June 2, 2004. Jan G. Andreae was a member of Royal
Ahold's Executive Board from 1997 until February 20, 2004. Each of the foreign individua
defendants moves to dismiss the clams for lack of persond jurisdiction and for fallure to sateaclam.

6. The Domestic Individual Defendants

James L. Miller founded USF in 1989. He served as Chief Executive Officer of USF from

1994, and Chairman of the Board of Directors and President of USF from 1997, until May 13, 2003.

12



Miller joined Roya Ahold's Executive Board on or about September 1, 2001. Mark Kaiser served in
avariety of senior sales postions at USF since 1989. He served as the Executive Vice Presdent of
Sdes, Marketing and Procurement at USF from 1993 until May 9, 2003. Timothy J. Lee served asa
purchasing executive for USF and worked closdly with Mark Kaiser until he resigned from the
company on May 9, 2003. Michael Resnick joined USF in October 2000 in afinancid position and
sarved as Chief Financid Officer of USF from 2001 to May 14, 2003. Robert G. Tobin joined Royal
Ahold in 1996 and was appointed to Roya Ahold's Executive Board in 1998. Tobin also served as
Presdent and CEO of Ahold USA until September 1, 2001. On that date he resigned from Roya
Ahold' s Executive Board and joined Roya Ahold's Supervisory Board. William J. Grize was
appointed to Roya Ahold's Executive Board and became President and CEO of Ahold USA on
September 1, 2001. Each of the domestic individud defendants moves to dismiss the clams asserted

agang them for falure to Sate aclam.

[I. DISCUSSION
A. Standard of Review

“The purpose of a Rule 12(b)(6) motion isto test the sufficiency of a complaint; importantly, a
Rule 12(b)(6) motion does not resolve contests surrounding the facts, the merits of aclaim, or the
goplicability of defenses” Edwards v. City of Goldsboro, 178 F.3d 231, 243 (4th Cir. 1999)
(interna quotation marks and dterations omitted). VWhen ruling on such amotion, the court must
“accept the well-pled alegations of the complaint astrue,” and “ construe the facts and reasonable

inferences derived therefrom in the light most favorable to the plaintiff.” Ibarra v. United Sates, 120

13



F.3d 472, 474 (4th Cir. 1997). Consequently, amotion to dismiss under Rule 12(b)(6) may be
granted only when “it appears beyond doubt that the plaintiff can prove no set of factsin support of his
clam which would entitle him to rdief.” Conley v. Gibson, 355 U.S. 41, 45-46 (1957); see also
Edwards, 178 F.3d at 244. Securities fraud claims are subject to the heightened pleading requirements
of Fed.R.Civ.P. 9(b) and the Private Securities Litigation Reform Act of 1995 (the“PSLRA”), 15
U.S.C. 8 78u-4(b)(2)(B), (b)(2) which are discussed in more detail below. Seeinfra Part 11(E).

In addition, because the court is testing the legd sufficiency of the clams, the court is not bound
by the plaintiffs legd conclusons. See, e.g., Young v. City of Mount Ranier, 238 F.3d 567, 577 (4th
Cir. 2001) (noting that the “presence. . . of afew conclusory legd terms does not insulate a complaint
from dismissd under Rule 12(b)(6)” when the facts alleged do not support the legd conclusions);
Labramv. Havel, 43 F.3d 918, 921 (4th Cir. 1995) (affirming Rule 12(b)(6) dismissa with prgudice
because the plaintiff’ s dleged facts failed to support her conclusion that the defendant owed her a
fiduciary duty at common law).

In congdering amotion to dismiss a securities fraud complaint, “the Court is entitled to rely on
public documents quoted by, relied upon, incorporated by reference or otherwise integra to the
complaint, and such reliance does not convert such amotion into one for summary judgment.” Inre

USEC Sec. Litig., 190 F. Supp. 2d 808, 813 (D.Md. 2002).

B. Personal Jurisdiction
In federal securities actions, persond jurisdiction extends to the limits of the due process clause

of the Fifth Amendment. There are two primary factors to consider in evauating persond jurisdiction

14



under the due process clause: (1) whether the defendant has sufficient minimum contacts with the
United States® and (2) whether the exercise of jurisdiction over the defendant would “offend traditional
notions of fair play and subgtantid justice” Lesnick v. Hollingsworth & Vose Co., 35 F.3d 939, 942
(4™ Cir. 1994) (citing International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945)). The
plaintiffs bear the burden of establishing persond jurisdiction for each defendant individudly. Because
there was no evidentiary hearing, however, the plaintiffs are “required only to make aprimafacie
showing of persond jurisdiction” at thispoint. Harte-Hanks Direct Marketing/Baltimore, Inc. v.
Varilease Tech. Fin. Group, Inc., 299 F.Supp.2d 505, 511-512 (D.Md. 2004) (citing Car€first of
Md., Inc. v. Carefirst Pregnancy Ctrs., Inc., 334 F.3d 390, 396 (4™ Cir. 2003)). See also Mylan
Laboratories Inc. v. Akzo, N.V., 2 F.3d 56, 60 (4™ Cir. 1993) (“In deciding whether the plaintiff has
proved a primafacie case of persond jurisdiction, the district court must draw dl reasonable inferences
arisng from the proof, and resolve al factud disputes, in the plaintiff's favor.”).

To satisfy the minimum contacts test, a plaintiff must demondirate that a defendant ether (1)
engages in systematic or continuous activities in the United States (generd jurisdiction) or (2)
purposefully directs his actions at the United States and the litigation arises from or is related to those
actions (specific jurisdiction). Essentidly, it isaquestion of fairness: if the defendant can “ reasonably
anticipate being haled into court there,” In re CINAR Corp. Sec. Litig., 186 F.Supp.2d 279, 305

(E.D.N.Y. 2002) (quoting Worldwide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980)),

®In conddering the persond jurisdiction arguments of the foreign individua defendants, “the
guestion becomes whether the party has sufficient contacts with the United States, not any particular
gate” United Liberty Life Ins. Co. v. Ryan, 985 F.2d 1320, 1330 (6™ Cir. 1993) (citations
omitted); see also SEC v. Carillo, 115 F.3d 1540, 1544 (11'" Cir. 1997).

15



that court’ s jurisdiction comports with due process. It dso must be noted that “[g]reat care and
reserve should be exercised when extending our notions of persond jurisdiction into the internationa
fidd.” Asahi Metal Indus. Co. v. Superior Court of California, 480 U.S. 102, 115 (1987) (citation
omitted).

Each of the foreign individua defendants moves to dismissthe plaintiffs daimsfor lack of
persond jurisdiction. Thereisno cdlam of generd jurisdiction over the foreign defendants, who live
outsde the United States and work for aforeign corporation based in the Netherlands. Rather, the
question is whether this forum has specific jurisdiction. The Fourth Circuit recently stated, “[i]n
determining whether specific jurisdiction exists, we consder (1) the extent to which the defendant has
purpossfully avalled [himsdlf] of the privilege of conducting activitiesin the sate; (2) whether the
plantiffs clamsarise out of those activities directed at the Sate; and (3) whether the exercise of
persond jurisdiction would be condtitutiondly ‘reasonable’” Carefirst, 334 F.3d at 397. In
interpreting these factors, many courts apply an effects test to evauate whether a defendant’s
purposeful avallment is sufficient and causdly related to the plaintiff’ saleged injuries. “This‘ effects
tes’ of persond jurisdiction istypicdly congtrued to require that the plaintiff establish that: (1) the
defendant committed an intentiond tort; (2) the plaintiff fdt the brunt of the harm in the forum, such that
the forum can be said to be the foca point of the harm; and (3) the defendant expresdy amed his
tortious conduct at the forum, such that the forum can be said to be the foca point of the tortious
activity.” 1d. at 398 n.7 (citing IMO Indus., Inc. v. Kiekert AG, 155 F.3d 254, 265-66 (3" Cir.
1988)).

Before examining each foreign individua defendant’ s contacts with the United States, it must be

16



determined whether the fiduciary shield doctrine gpplies. That doctrine protects individuas from
persond jurisdiction in aforum where their only contacts with the forum arise from acts carried out
within the scope of their employment. See Birrane v. Master CollectorsInc., 738 F.Supp. 167, 169
(D. Md. 1990). Theforeignindividud defendants rely on the fiduciary shield doctrine to contend thet
this court lacks persond jurisdiction because dl of the dlegations againgt them pertain to actions taken
intheir corporate capacity. Asthe Fourth Circuit has made clear, however, “the fiduciary shidd ruleis
solely amatter of atutory congtruction under state law and is not required under the due process
clause” Western Contracting Corp. v. Bechtel Corp., 885 F.2d 1196, 1200 (4™ Cir. 1989). While
aforum cannot establish persond jurisdiction over foreign defendants based soldly on their Satus as
officersin acorporation that is aleged to have committed fraud in the United States, see Columbia
Briargate Co. v. First Nat. Bank in Dallas, 713 F.2d 1052, 1064-65 (4™ Cir. 1983), if the
complaint sufficiently dleges that the defendants “had a direct persona involvement in atort committed
inthe forum state” id. at 1064, then persond jurisdiction over the defendants does not conflict with the
fundamentd notions of fairness required by the due process clause. This analys's comports with the
Supreme Court’ sdecison in Calder v. Jones, 465 U.S. 783, 790 (1984), which noted that while
persond jurisdiction over an employeeis not conferred smply by the corporation’ s contacts with a
forum, “their Satus as employees does not somehow insulate them from jurisdiction. Each defendant's
contacts with the forum State must be assessed individudly.” See also SEC v. Carillo, 115 F.3d
1540, 1547 (11th Cir. 1997). Accordingly, in deciding the persond jurisdiction question, | will not
samply examine acts taken by a corporation and attribute them to the corporate executives, but | will

consder an individua defendant’ s actions directed at the forum, even if those acts were donein that

17



defendant’ s corporate capacity.

Conggtent with thisandysis, an individua’ s status as a control person of a corporation that has
jurisdictiona contacts with the United States, standing done, is insufficient to establish persond
jurisdiction. Equating “the broad understanding of control person liability adopted by the Securities
Act” with persond jurisdiction “impermissibly conflates atutory ligbility with the Condtitution’s
command that the exercise of persond jurisdiction must be fundamentdly fair.” 1nre Baan Co. Sec.
Litig., 245 F.Supp.2d 117, 129 (D.D.C. 2003); see also Tracinda Corp. v. DaimlerChryser AG,
197 F.Supp.2d 86, 99 (D.Dd. 2002) (stating “[p]ersond jurisdiction is an independent threshold
consderation to the question of ligbility”); In re CINAR 186 F.Supp.2d at 306 n.18; but see
McNamara v. Bre-X Minerals, 46 F.Supp.2d 628, 636 (E.D.Tex. 1999) (establishing control person
ligility is sufficient to establish persond jurisdiction). Anindividud’s atus as a control personisa
factor to be conddered, however, in the jurisdictiond andyss.

Applying the above principles, United States courts frequently have asserted persond
jurisdiction over individua defendants who sgn or, as control persons, gpprove the filing or
disseminating of, particular forms required by the SEC which they knew or should have known would
be rdied on by U.S. investors. For example, the court in In re CINAR observed that:

it is perfectly reasonable to exercise jurisdiction over [the defendant]
based soldly on her sgning the 1999 Regidration Statement . . .
Thereis no clearer example of purposeful availment of the privilege
of doing businessin the United States than this.. . . [ The defendant]
must have known that the statement was made to comply with the
laws governing securities offerings in the American markets and,

as such, it would be used and relied upon by American investors.

[ The defendant] could have reasonably foreseen that, were there to
be litigation concerning the Statement, she would be haled to court
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in the United States.

186 F.Supp.2d at 305-06. See also Itoba Ltd. v. LEP Group PLC, 930 F.Supp. 36, 41 (D.Conn.
1996) (holding that persond jurisdiction existed over aforeign defendant who approved forms knowing
they would be filed with the SEC and rdlied on by investorsin the U.S.); DeRensis v. Coopers &
Lybrand, 930 F.Supp. 1003, 1014 (D.N.J. 1996); Landry v. Price Waterhouse, 715 F.Supp. 98,
101 (S.D.N.Y. 1989).

1. CeesVan der Hoeven, Michiel Meurs, and Jan Andreae

The complaint aleges that defendants Van der Hoeven, Meurs, and Andreae signed fase and
mideading documents on behaf of Roya Ahold that were filed with the SEC. (See, e.g., 1173, 77,
104, 534, 636, 688.) By sgning SEC filings, these three individuas directed their actions at the United
States and could reasonably anticipate being haed into court here. 1n addition, the required nexus
between the defendants contacts and the plaintiffs’ injuries exists because “the plaintiffs clamsarise
out of those activities directed at the [United States].”” Carefirst of Md., Inc., 334 F.3d at 397.
Therefore, based on the numerous SEC filings they signed, this court finds that Van der Hoeven,
Meurs, and Andreae have sufficient minimum contacts with the United States”

Even though Van der Hoeven, Meurs and Andreae have sufficient minimum contacts with the

"Andreae signed fewer SEC documents than defendants VVan der Hoeven and Meurs. Among
the documents signed by Andreae, however, isthe Royad Ahold May 18, 2001 Form 6-K (1104),
which plaintiffs alege contained fase and mideading financid results for fisca year 2000 (11636). This
SEC filing, therefore, includesimproperly consolidated joint venture revenue. As discussed later in Part
[1(E)(2), Roya Ahold was able to improperly consolidate joint venture revenue in part because of
Andrese s direct involvement in the “sde letter” scheme.
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United States, the court must determine whether the exercise of jurisdiction over these individudsis
reasonable, Lesnick, 35 F.3d at 942, and must use particular caution before extending “persona
jurisdiction into the internationd fidd.” Asahi Metal, 480 U.S. a 115. The Fourth Circuit has
explained that: “* The unique burdens placed upon one who must defend onesdf in aforeign legd
system should have significant weight in assessing the reasonableness of dretching the long arm of
persond jurisdiction over nationa borders .... But, ‘[w]hen minimum contacts have been established,
often the interests of the plaintiff and the forum in the exercise of jurisdiction will justify even the serious
burdens placed on the dien defendant.”” Base Metal Trading, Ltd. v. OJSC Novokuznetsky
Aluminum Factory, 283 F.3d 208, 214 (4" Cir. 2002) (quoting Asahi Metal, 480 U.S. at 114).

The weaker the contacts, however, the lesslikdly it isthat jurisdiction is reasonable. Ticketmaster -
N.Y. v. Alioto, 26 F.3d 201, 210 (1% Cir. 1994) (stating “the reasonableness prong of the due process
inquiry evokes a diding scale: the weaker the plaintiff’s showing on the firgt two prongs (relaedness and
purposeful availment), the less a defendant need show in terms of unreasonableness to defeat
juridiction”).

The plaintiffs argue that jurisdiction over the foreign individuds is reasonable because “ (1) it
imposes only adight burden on the Defendants; (2) the Lead Plaintiffs and the United States have a
subgtantid interest in keeping the litigation in the United States; (3) it is necessary for the efficient
adminigtration of justice; and (4) public policy demandsit.” (See Pls’ Opp’'n to Foreign Defs!’
Motionsto Dismissat 64.) To further support their claim of reasonableness, the plaintiffs note that the
burden on the foreign defendants in litigating in the U.S. is dight when compared to the harm dlegedly

auffered by the class. The plaintiffs also argue that the court must afford the plaintiffs choice of forum
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some degree of deference, Ticketmaster, 26 F.3d at 211, and that the U.S. is the most efficient place
to litigate the dispute:  the wrong occurred here, most of the plaintiff class resdesin the U.S,, most of
the evidence and witnesses are here, U.S. law governs, and it would avoid piecemed litigation. In
response, the defendants argue that jurisdiction here is unreasonabl e because the burden on the
defendants from litigating in the U.S. is high, the proceedings may conflict with ongoing investigations
and actions in the Netherlands, and due to joint and severd liability among al defendants, the plaintiffs
ability to recover will not be affected by the absence of the foreign defendants.

Even with modern advances in communications and travel, the foreign defendants are correct
that the burden for them of defending litigation in the United Statesis sgnificant. In this case, however,
“‘the interests of the plaintiff and the forum in the exercise of jurisdiction will justify even the serious
burdens placed on the dien defendant[s],’” Base Metal Trading, 283 F.3d at 214 (quoting Asahi
Metal, 480 U.S. at 114), because the burden on the defendants is outweighed by the interests of the
United States and the plaintiffsin resolving the dispute in American courts. While courtsin the
Netherlands have a strong interest in preventing fraud in the Netherlands, the United States has asmilar
interest in preventing fraud here, in protecting the integrity of its sock markets, in promoting investor
confidence, and in providing rdief under federd statutes to those harmed by securitiesfraud. InInre
CINAR, 186 F.Supp.2d at 305, the court held that the exercise of persond jurisdiction over aforeign
individual was reasonable “based solely on her Sgning the 1999 Regidration Statement.” Likewise, in
Carillo, 115 F.3d at 1547, the court held that jurisdiction over two foreign individuas was reasonable
because “[t]he record shows that [they] were primary participantsin the aleged contacts with the

United States” Similarly, by sgning SEC filings, Van der Hoeven, Meurs, and Andreae were primary
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participantsin Royd Ahold's contacts with the United States. While Royd Ahold isdomiciled in the
Netherlands, it has become “a primarily United States based company with 74% of its sdes generated
inthe United States” (1157.) Consequently, in light of the defendants contacts with the U.S,, the
aleged harm that resulted to investorsin the U.S,, and the interests of the U.S. in enforcing its securities
laws to protect investors, this court can reasonably and legitimately exercise jurisdiction over Van der
Hoeven, Meurs, and Andreae. The plaintiffs clams are causdly related to the defendants purposeful
contacts with the United States, and jurisdiction over these individua's does not offend traditional
notions of fair play and subgtantia justice.

2. Roland Fahlin

The complaint dleges that Fahlin Sgned the December 29, 2000 Registration Statement. (111
103, 833.) An examination of the actua document filed with the SEC on December 29, 2000,
however, demonstrates that this allegation is not correct® (See Andreae Mem., Brusca Decl. Ex. A.)
The plaintiffs do not dlege that Fahlin sgned any other documents filed with the SEC. Consequently,
SEC filings cannot be the source of persond jurisdiction over Fahlin.

The most Sgnificant dlegations concerning Fahlin relate to hisinvolvement in May 2000 asa
sgnatory on a“control” letter and a contradictory “sde’ letter concerning Roya Ahold' s joint venture
with ICA. (11264, 339, seeinfra Part I1(E)(1) and (8), which discuss the Side letters in greater

detal.) Theseletters, sent by aforeign employee of aforeign corporation to another foreign

8At the hearing on September 23, 2004, counsd for Fahlin stated that Fahlin was not serving on
Roya Ahold's Supervisory Board in December 2000 and did not sign the documents that the complaint
dlegeshedgned. Thisfact was not disputed by the plaintiffs at the hearing.
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corporation, lack adirect connection to the U.S. The control/side letter scheme did have an impact in
the U.S. because it dlowed Royd Ahold to atificidly inflate the revenue included inits financid
datements, which were incorporated into Royad Ahold’s SEC filings and relied upon by American
investors. Unlike Andreae, however, Fahlin sgned no SEC filings. Despite the fact that Fahlin's acts
ultimately had an impact inthe U.S,, the U.S. cannot be fairly characterized asthe focd point of either
Fahlin's acts or the harm suffered because his dlegedly fraudulent acts were directed towards the
Netherlands, and globally, but not specificaly towardsthe U.S. See Carefirst of Maryland, 334 F.3d
at 398 n.7 (dating that specific jurisdiction over aforeign defendant is*typicaly construed to require
that...the plaintiff fet the brunt of the harm in the forum, such that the forum can be said to be the focal
point of the harm; and the defendant expresdy aimed his tortious conduct at the forum, such that the
forum can be said to be the focd point of the tortious activity”) (citing IMO Indus., Inc. v. Kiekert AG,
155 F.3d 254, 265-66 (3 Cir. 1988). Asaresult, Fahlin lacks sufficient minimum contacts with the
United States for this court to exercise specific jurisdiction over him.

3. Cor Boonstra

The complaint fals to alege that Boonstra had any “direct persond involvement” in acts
directed at the United States; ingtead it attempts to establish minimum contacts by relying on conclusory
dlegations and Boongtrd s status on the Royd Ahold Supervisory Board. While the complaint states
that Boonstrawas a“ direct and substantia participant in the fraud,” it does not offer any specific factua
dlegationsto support thisclam. (181.) The plantiffsinclude Boongtrain their broad group pleadings
and dlege that he acted as a control person, but they fail to note a single specific act taken by Boonstra

directed at the U.S. (11824.) Consequently, this court lacks persond jurisdiction over defendant
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Boongraand mug dismissdl dams againg him.

4. Henny de Ruiter

Aswith Boondra, the plaintiffs alege that de Ruiter was a“ direct and substantid participant in
the fraud” without providing any factud dlegations to support their clam. Unlike Van der Hoeven,
Meurs, and Andreae, there are no supported dlegations that de Ruiter sgned any documents filed with
the SEC.° While the plaintiffs dlege that de Ruiter “engaged in a$19 billion freewheding acouisition
gporee... focused primarily on the United States’ and orchestrated Roya Ahold's acquisition of USF (11
13, 15), the complaint fails to offer any factud bass to support its conclusory dlegations that de Ruiter
persondly asssted Royd Ahold in any of the dleged fraud. Persond jurisdiction over de Ruiter cannot
be based soldly on the fact that he was on the supervisory board of a corporation with sufficient
contactsin the U.S,, Calder v. Jones, 465 U.S. a 790, which is essentidly what the plaintiffs are
dleging againgt de Ruiter. Accordingly, because there are no factud allegations that de Ruiter directed
his actions towards the U.S. and that those acts are causdly related to the harm suffered by the

plantiffs, the dams against him must be dismissed for lack of persond jurisdiction.

C. Subject Matter Jurisdiction
Paintiffs have the burden of proving that subject matter jurisdiction exits. See Evansv. B.F.

Perkins, Co., 166 F.3d 642, 647 (4th Cir. 1999). In reviewing aFed.R.Civ.P. 12(b)(1) motion, “the

*Aswith Fahlin, the complaint incorrectly aleges that de Ruiter signed the December 29, 2000
Regidration Statement. (See 1833 and Andreae Mem., Brusca Decl. Ex. A) (demondtrating that de
Ruiter did not Sgn the Satement).
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digtrict court isto regard the pleadings  dlegations as mere evidence on the issue, and may consder
evidence outgde the pleadings without converting the proceeding to one for summary judgment.”
Richmond, Fredericksburg & Potomac R. Co. v. United States, 945 F.2d 765, 768 (4th Cir.
1991). A court should grant a Rule 12(b)(1) motion ‘if the materid jurisdictiona factsare not in
dispute and the moving party is entitled to preval asamatter of law.” Evansv. B.F. Perkins Co., 166
F.3d at 647. When thejurisdictiond facts are intertwined with questions of law, however, it may be
appropriate to resolve the entire factual dispute at a later proceeding on the merits. See United States
v. North Carolina, 180 F.3d 574, 580-581 (4th Cir. 1999); Adamsv. Bain, 697 F.2d 1213, 1219
(4th Cir. 1982); Bryant v. Clevelands, Inc., 193 F.R.D. 486, 488 (E.D.Va. 2000).

The Roya Ahold defendants and the individua defendants seek to dismiss dl claims asserted
by foreign class members who purchased Roya Ahold shares on foreign exchanges for lack of subject
meatter jurisdiction pursuant to Fed.R.Civ.P. 12(b)(1). The Globa Underwriter or Dutch Bank
defendants contend that their involvement as underwriters in the September 2001 Globd Offering did
not involve any conduct or activity in the United States or with United States parties and therefore there
isno basis for this court to exercise subject matter jurisdiction over the plaintiffs § 11 and § 12 claims
asserted againgt them.

The Securities Act of 1933 and the Securities Exchange Act of 1934 are slent as to whether
they apply extraterritoridly, and Congress has provided little guidance on theissue. See, e.g., Zoelsch
v. Arthur Andersen & Co., 824 F.2d 27, 30 (D.C. Cir. 1987) (“If the text of the 1934 Act is
relatively barren, even more so is the legidative history. Fifty years ago, Congress did not consider

how far American courts should have jurisdiction to decide cases involving predominately foreign
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securities transactions with some link to the United States. The web of internationa connectionsin the
securities market was then not nearly as extensive or complex asit has become.”). Despite the generd
presumption againgt jurisdiction unless explicitly conferred by satute, Kokkonen v. Guardian Life Ins.
Co. of Am., 511 U.S. 375, 377 (1994), most of the federa circuits have adopted a“conduct” and
“effects’ framework for determining when the federd securities laws reach overseas transactions. In
deciding whether the “conduct” or “effects’ of the fraudulent activity support jurisdiction, courts weigh
“whether Congress would have wished the precious resources of United States courts and law
enforcement agencies to be devoted to [disputes arisng from predominantly foreign activity] rather than
leave the problem to foreign countries.” Bersch v. Drexel Firestone, Inc., 519 F.2d 974, 985 (2d Cir.
1975); see also, Robinson v. TCI/USWest Communications Inc., 117 F.3d 900, 906 (5th Cir.
1997) (noting that the primary purpose of the federa securities lavsisto protect U.S. investors and
U.S. markets); Interbrew SA. v. Edperbrascan Corp., 23 F. Supp. 2d 425, 429 (S.D.N.Y. 1998)
(observing that “[a] proper andysis should focus on the policy consderationsthat led to the
extraterritorid gpplication of these lawsin the first place--protecting or punishing U.S.-parties and
markets.”).

Under the “conduct” and “effects’ tests, in order for courts to exercise subject matter
jurisdiction over foreign transactions, the defendant’ s dlegedly fraudulent conduct that contributed to
the securities violation must have occurred within the United States or its overseas conduct must have
caused a subgtantia adverse effect inthe U.S. market. See, e.g., Kauthar SDN BHD v. Sernberg,
149 F.3d 659, 665 (7th Cir. 1998). The Fourth Circuit has not yet adopted a conduct or effects

framework in the context of the extraterritorial application of the securitieslaws.
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The defendants urge the court to exercise judicid restraint and decline to apply the conduct and
effects tests adopted by other courts, but not yet recognized by the Fourth Circuit. While the Supreme
Court has not commented on the conduct and effects test in the securities law arena, it recently ruled
that under the antitrust laws, federa courts lack subject matter jurisdiction over foreign plaintiffs clams
that are based solely on the foreign effect of the defendant’ s conduct and independent from any
domestic effect caused by the defendant’s conduct. See F. Hoffman-La Roche Ltd. v. Empagran
SA., 124 S.Ct. 2359, 2363 (2004). The defendants further argue that the Hoffman-La Roche
decisgon should be read to preclude subject matter jurisdiction in cases such as this, where foreign
purchasers of securities on foreign exchanges seek aremedy under the U.S. securitieslaws. While the
Hoffman-La Roche case provides important guidance to federad courts about how to weigh the comity
concernsimplicated by the extraterritorid application of U.S. laws, | find it both legaly and factudly
digtinguishable from the present disoute. Accordingly, its holding will not be applied here to bar subject

matter jurisdiction over the foreign purchasers of Roya Ahold securities. 1°

OWhile the securities laws are silent as to extraterritoridity, in the antitrust arena Congress has
explicitly stated when the Sherman Act reeches foreign activity. The Foreign Trade Antitrust
Improvements Act of 1982 (FTAIA) provides that the Sherman Act “shall not apply to conduct
involving trade or commerce...with foreign nations.” 15 U.S.C. 8 6a The FTAIA aso provides
exceptions to this rule, making the Sherman Act applicable where the foreign conduct has a“direct,
substantial and reasonably foreseesble effect” on domestic commerce. Id. The Court was interpreting
this particular provison in Hoffman-La Roche when it held that plaintiffs whose daims arise solely
from independent foreign effects could not take advantage of the fact that the defendant’ s conduct had
some domestic effects in order to come under the FTAIA exception. 124 S. Ct. a 2363. The Court
based its holding on the statute’ s language and history, aswell as comity concerns. Id. at 2369. The
Court emphasized that comity counseled againgt expanding the FTAIA exception to include foreign
plantiffs harmed only by foreign fet effects because doing so would unnecessarily interfere with other
nations adminigration of their own antitrust laws. 1d. a 2368. In particular, many countries filed
amicus briefs with the Court arguing that gpplying the treble damages remedid scheme of the American
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The Royd Ahold defendants al'so argue that generd principles of comity weigh againgt U.S,
court involvement in this case given that foreign purchasers can seek relief from European courts,
indeed, Dutch authorities and the Euronext are investigating Roya Ahold and at least one Royd Ahold
related judicid proceeding is underway in the Netherlands. (See Royd Ahold Defs” Mat. to Diamiss
a 20.) Likethe Netherlands, however, this court has a significant interest in the clams of the foreign
purchasers, given the plaintiffs subgtantid alegations concerning Royd Ahold's dlegedly fraudulent
conduct inthe U.S. The complaint Sates that Roya Ahold' s U.S. operations accounted for 74% of the
company’stota net sdlesin fisca year 2002. (149) (citing Royd Ahold’'s 2002 Form 20-F at 37).
Further, the complaint aleges, and Roya Ahold has admitted, that the mgority of the accounting
problem stemmed from the improper recognition of vendor alowances by its U.S. subsdiaries,

including Maryland based USF. (See, e.g., 113, 39.) Infact, Roya Ahold s United States based

antitrust system to overseas clamants would “ unjudtifiably permit their citizens to bypasstheir own less
generous remedid schemes, thereby upsetting a baance of competing consderations that their own
domedtic antitrust laws embody.” Id. at 2368. Even if the Supreme Court’ s interpretation of an antitrust
datute were gpplicable to the securities statutes, the facts in this case are distinguishable from those in
Hoffman-La Roche. Whereasthe foreign plaintiffsin Hoffman-La Roche sought to establish subject
meatter jurisdiction based solely on the foreign effects of the defendant’ s overseas conduct, the plaintiffs
in this case do not assart that subject matter jurisdiction exists under the effects test for foreign
purchasers on foreign markets. (See PIs” Mem. in Opp'n to the Roya Ahold Defs” Mot. to Dismiss
a 15.) Rather, the lead plaintiffs contend that the Royad Ahold defendants conduct within the United
States is sufficient to justify subject matter jurisdiction over the foreign purchasers cdams. Inregard to
the Globd Underwriter defendants, the lead plaintiffs argue that there are sufficient domestic effects
and conduct by virtue of thefiling of SEC regigtration and offering documents in the United States.
(See Lead PIs’” Mem. in Opp'n to the Global Underwriters Mot. to Dismissat 5.) The merit of these
legd arguments should be scrutinized according to the standards developed for securities clams, not
those based on whally distinct antitrust laws. See, e.g., Europe and Over seas Commodity Traders,
SA. v. Banque Paribas London, 147 F.3d 118, 123 (2d Cir. 1998) (“*The analysis of jurisdiction to
prescribe rules governing foreign transactionsis guided by ‘the nature and source of the dlaim
asserted.”)(quoting Zoelsch, 824 F.2d 27, 33, n.4).
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operations accounted for $ 885 million, or 80.5%, of the company’s approximately $ 1.1 billion
earnings restatement. (1 32.)

The subgtantia dlegations submitted by the plaintiffs concerning U.S. based securities fraud
warrant scrutiny by aU.S. court, even though many of the parties to this dispute are foreign and some
of the relevant conduct occurred overseas. See Leasco Data Processing Equip. Corp. v. Maxwell,
468 F.2d 1326, 1334 (2d Cir. 1972) (“[W]hen . . . there has been sgnificant conduct within the
territory, a statute cannot properly be held ingpplicable smply on the ground that, absent the clearest
language, Congress will not be assumed to have meant to go beyond the limits recognized by foreign
relations law.”). Notwithstanding the fact that the securities laws do not provide guidance asto their
extraterritorid reach, seven courts of gppeds and severd digtrict courts have determined that, in certain
circumstances, the securities laws should apply to overseas transactions because “ Congress did not
mean the United States to be used as a base for fraudulent securities schemes even when the victims
areforeigners” Bersch, 519 F.2d a 987. At aminimum, where, as here, thereis sgnificant U.S.
involvement dleged in an otherwise foreign transaction, it is gppropriate to engage in the judicidly
created “conduct” and “effects’ andysisto determine whether subject matter jurisdiction exists over
clams brought by oversess plaintiffs aswell as clams againg foregn defendants.

Those courts that have applied the conduct test have formulated somewhat different standards
for evduating when foreign transactions have a sufficient nexus with the United States to justify subject
matter jurisdiction by an American court. The Second, Fifth, Seventh and D.C. Circuits have applied
the most stringent formulation of the conduct test. Under their standard, “afederd court has subject

matter jurisdiction if (1) the defendant’ s activitiesin the United States were more than ‘ merdy
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preparatory’ to a securities fraud conducted el sawhere, and (2) these activities or culpable failuresto
act within the United States * directly caused’ the clamed losses.” Itoba Ltd. v. Lep Group PLC, 54
F.3d 118, 122 (2d Cir. 1995) (citing Bersch, 519 F.2d at 987, and Alfadda v. Fenn, 935 F.2d 475,
478 (2d Cir. 1991)). Accord Robinson v. TCI/USWest Communications, 117 F.3d 900, 905-06
(5th Cir. 1997) (agreeing that the domestic conduct must have been of “materid” importance or
“directly caused” the fraud complained of); Zoelsch v. Arthur Andersen & Co., 824 F.2d 27, 31
(D.C. Cir. 1987) (same). Among these circuits, the D.C. Circuit has adopted the strictest version of the
conduct test, requiring that “the domestic conduct [comprise] dl the eements of a defendant’ s conduct
necessary to establish aviolation of section 10(b) and Rule 10b-5: the fraudulent statements or
misrepresentations must originate in the United States, must be made with scienter and in connection
with the sale or purchase of securities, and must cause the harm to those who claim to be defrauded,
even though the actud reliance and damages may occur esewhere.” Zoelsch, 824 F.2d at 31 (citing
11T v. Cornfeld, 619 F.2d 909, 920-921 (2d Cir. 1980)).2* The Seventh Circuit essentially adopted
the Second Circuit’ s test, stating that jurisdiction is appropriate when “the conduct occurring in the
United

States directly causes the plaintiff's dleged loss in that the conduct forms a substantial part of the

dleged fraud and is material to its success.” Kauthar SDN BHD, 149 F.3d at 667 (emphasis added).

"The D.C. Circuit basad its holding on its interpretation of the Second Circuit standard. The
Fifth Circuit, however, has characterized the D.C. Circuit’ sinterpretation as “abit of an overstatement
of the Second Circuit test, explaining that “a close examination of the Second Circuit’s casdaw reveds
that the red test is smply whether materid domestic conduct directly caused the complained-of loss.”
Robinson, 117 F.3d at 905, n.10. See also Kauthar SDN BHD, 149 F.3d at 666 n.10 (same).

L1l
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The Seventh Circuit digtinguished its holding from the D.C. Circuit test by clarifying that “we do not go
so far asto require that the conduct occurring domesticaly must itsdf satisfy the elements of a securities
violation.” 1d.

In deciding what qudifies as “merdy preparatory” conduct rather than that which is materid and
directly causes the complained of loss, the Second, Fifth, Seventh and D.C. circuits al examine where
the underlying securities transaction took place, the nationdity and/or domicile of the parties, and where
the dleged fraudulent activity and misrepresentations occurred. The latter issueis particularly critical.
For example, Second Circuit courts have at times held that the relevant conduct is the actua publication
and/or dissemination of the prospectuses. See, e.g., Bersch, 519 F.2d at 987 (“ The fraud, if there was
one, was committed by placing the dlegedly fdse and mideading prospectus in the purchasers hands.
Here the find prospectus emanated from aforeign source. . .”); Froese v. Staff, No. 02 CV 5744,
2003 WL 21523979 a *2, (SD.N.Y., July 7, 2003) (“[T]he fraud itself occurred, if at al, when the
dlegedly fraudulent statements were concelved, engineered and published in Germany. Itisthese
misstatements and not any activity which lead to the aleged misrepresentations which *directly caused
the financia losses™). At other times Second Circuit courts have held that the decisive factor is
whether the rlevant fraudulent conduct underlying the false or mideading statements took place in the
United States, regardless of the fact that the false or mideading statements relied upon were issued in
oversess prospectuses or pressreleases. See, e.g., Alfadda, 935 F. 2d at 478 (reversing the district
court’s ruling that there was no subject matter jurisdiction because “the fraud was perpetrated by
placing the mideading prospectusin the plaintiffs hand outsde of the United States,” holding instead

that there was subject matter jurisdiction because the “ conduct consummating the fraud” took placein
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the United States) (interna citations omitted); Cromer Finance Ltd. v. Berger, 137 F. Supp. 2d 452,
480 (S.D.N.Y. 2001) (“Although the named plaintiffs are foreign citizens, and the Fund operated as an
offshore-fund, the fraud was run from the United States and it was the decisions made in the United
Statesthat led directly to the investors losses”).  Similarly, the Second Circuit dso has found that the
making of SEC filingsinthe U.S. by aforeign corporation was not merely preparatory to the fraud,
and therefore could confer subject matter jurisdiction. See Itoba Ltd., 54 F.3d at 123 (“When [SEC
filingsin the United States] include substantia misrepresentations, they may be a predicate for subject
matter jurisdiction.”). The Fifth and Seventh Circuits emphasize where the bulk of the substantive
fraudulent activity took place, rather than where the document containing the false statement was
released or relied upon. See Robinson, 117 F.3d at 907 (holding that athough much of the materia
conduct took place in England, the fraudulent scheme was directed from the United States and the
preparation and mailing of one letter in the United States which purposdy undervaued the plaintiff’s
stock was “more than merely preparatory—it directly triggered the injury of which [the plaintiff] now
complains’); Kauthar SDN BHD, 149 F.3d a 667 (finding subject matter jurisdiction where foreign
defendants had used the United States as a base of operations for their fraudulent scheme, including
preparing various documents containing fraudulent misrepresentations on which the plaintiff relied).

The Third, Eighth, and Ninth Circuits have rdaxed this sandard dightly, holding that the
domestic conduct must be a*“significant” contributor or “materid” to the fraudulent scheme. In the most
relaxed version of the conduct test, the Third Circuit found jurisdiction where “at least some activity
designed to further a fraudulent scheme occurs within this country.” SEC v. Kasser, 548 F.2d 109,

114 (3d Cir. 1977) (emphasis added). The Eighth Circuit relied on a Second Circuit decison to hold
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that jurisdiction is possible “whenever there has been significant conduct with respect to the aleged
violationsin the United States. And thisis true even though the securities are foreign ones that had not
been purchased on an American exchange.” Travisv. Anthes Imperial Ltd., 473 F.2d 515, 524 (8th
Cir. 1973) (emphasis added) (citing Leasco Data Processing Equip. Corp., 468 F.2d at 1334).
Finaly, the Ninth Circuit held that the * conduct in the United States cannot be ‘merely preparatory’. . .
and must be material, that is, directly cause thelosses” Grunenthal GmbH v. Hotz, 712 F.2d 421,
424 (9th Cir. 1983) (emphasis added) (citing Continental Grain (Australia) Pty. Ltd. v. Pacific
Oilseeds, Inc., 592 F.2d 409, 420 (8th Cir. 1979)).

Under the effects test, courts have subject matter jurisdiction over foreign transactions related
to securities if the transactions resulted in direct, adverse injury to specific American investors and
parties within the United States. See Europe and Over seas Commodity Traders, SA. v. Banque
Paribas London, 147 F.3d 118, 128 (2d Cir. 1998); Bersch, 519 F.2d at 989; Schoenbaum v.
Firstbrook, 405 F.2d 200, 208 (2d Cir. 1968). Allegations that the foreign conduct generaly affected
the U.S. market will not satisfy the effectstest. See, e.g., Bersch, 519 F.2d at 989 (“[T]hereis subject
matter jurisdiction of fraudulent acts relaing to securities which are committed abroad only when these
result in injury to purchasers or sdllers of those securities in whom the United States has an interest, not

where acts Smply have an adverse affect on the American economy or American investors generaly.”).

It is not necessary to satisfy both the conduct and the effects test in order to find subject matter
jurisdiction; meeting just one test is enough. See Robinson, 117 F.3d at 905. At least two courts,

however, have used a combination of both testsin order to decide whether it makes sense for an
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American court to hear the case. See Itoba Ltd., 54 F.3d a 122 (*an admixture or combination of the
two [testg] often gives a better picture of whether thereis sufficient United States involvement to justify
the exercise of jurisdiction by an American court”); Kauthar SDN BHD, 149 F.3d at 665, n.8 (“[s]ince
the am of thisinquiry isto measure the degree of United States involvement in the transaction in
question, the joint assessment of conduct and effects seems appropriate because it permits amore
comprehensive assessment of the overd| transactiond Stuation”).

Judge Lee of the Eagtern Didtrict of Virginia recently adopted the so-called “middle ground”
approach of the Seventh, Eighth and Ninth Circuits, rgjecting the Third Circuit as*“too lenient,” and the
D.C., Second and Fifth Circuitsas “too rigid.” Inre Cable & Wireless, 321 F. Supp. 2d 749, 762-63
(E.D.Va 2004).*2 In hisformulation of the middle ground approach, a defendant’ s United States
based conduct must be “(1) significant and (2) substantia or materid to the larger scheme.” Id. at 763
(cting Kasser, 548 F.2d at 114; Kauthar SDN BHD, 149 F.3d at 666-67; Travis, 473 F.2d at 524;
Grunenthal GmbH, 712 F.2d at 425).

| agree with Judge Lee that the Third Circuit standard is not sufficiently strict, but the D.C.
Circuit standard, with its emphasis on the conduct itself condtituting a securities violation, istoo drict.

Of the “middle ground” circuits, | believe the Seventh Circuit’s Sandard as articulated in Kauthar SDN
BHD, 149 F.3d at 667, best captures the competing need to be “cautious’ in gpplying the U.S.
securities laws to oversess transactions with the obligation to recognize Congress s desire that the

United States not be used “as a base for manufacturing fraudulent security devices for export, even

12Judge L ee characterized the Seventh Circuit's sandard as closer to the Eighth and Ninth
Circuits, rather than the dricter version offered by the Second Circuit.
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when these are peddled only to foreigners.” Itoba Ltd., 54 F.3d at 122 (citations omitted). The
Seventh Circuit Stuated itself with the Second and Fifth Circuits when it determined that:

federa courts have jurisdiction over an aleged violation of the
antifraud provisions of the securities lawvs when the conduct
occurring in the United States directly causes the plantiff's
dleged lossin that the conduct forms a substantial part of the
aleged fraud and ismaterial toits success. This conduct must
be more than merely preparatory in nature; however, we do not
go o far asto require that the conduct occurring domestically
mugt itself satisfy the dements of a securities violaion.

Kauthar SDN BHD, 149 F.2d at 667 (emphasis added). The Kauthar standard will be applied to
determine whether subject matter jurisdiction exists asto the claims of foreign purchasers of Roya

Ahold shares on foreign exchanges and the § 11 and § 12 claims againgt the Globa Underwriters.’®

1. Foreign Purchasers of Royal Ahold Securities on Foreign Exchanges

13The Dutch Banks argued in their motion to dismiss that the plaintiffs § 11 and § 12(3)(2)
clams should be evaduated usng a“modified” conduct and effects test employed by the Second Circuit
in Europe and Overseas Commodity Traders, SA. v. Banque Paribas London, 147 F.3d 118 (2d
Cir. 1998) to address the extraterritoria application of the registration requirements of the Securities
Act of 1933. (See Dutch Banks Mot. to Dismiss at 11; Dutch Banks Resp. in Supp. of Mot. to
Dismissat 8, n.13). The plaintiffs countered that the EOC court used a narrower conduct and effects
test only to evaluate the registration requirements of 8 5, and that the standard conduct and effects test
used for the antifraud provisions of the securities acts should gpply tothe § 11 and § 12 claims. (See
Ps’ Mem. in Opp’'n to the Globa Underwriters Mot. to Dismissat 4.) Plantiffs are correct that there
is no need to apply amodified conduct and effectstest to the 8 11 and 8§ 12 claims. The EOC court
itself suggested, without needing to decide the issue, that claims based on fadse or mideading statements
in violation of § 12(a)(2) could be evaduated using the standard conduct and effects test gpplicable to
clamsunder 8 10(b). 147 F.3d at 127, n.10. Likewise, other courts have used the same conduct and
effects test to evaluate both 8 12(a)(2) and § 10(b) claims. See, e.g., Itoba Ltd., 54 F.3d at 121-22;
Nikko Asset Management Co. v. UBS AG, 303 F. Supp. 2d 456, 464-66 (S.D.N.Y. 2004).
Because 8 11 clams are also basad on the issuance of afase satement or omission of amateria fact, it
is appropriate to gpply the same test to the § 11 clams asto the § 12(a)(2) and 8 10(b) clams.
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The plaintiffs argue that subject matter jurisdiction exists for the clams of foreign purchasers of
Royd Ahold shares on foreign exchanges due solely to Royd Ahold's conduct within the United States,
not because of any domedtic effects. Specificaly, plaintiffs alege and defendants have admitted in
Royd Ahold's 2002 Form 20-F filed with the SEC that the accounting fraud uncovered at USF as well
as Tops and Giants storesin the U.S. related to “fictitious and overstated vendor alowances and
improper or premature recognition rates’ for such alowances which “intentionally caused the incorrect
accounting for and mischaracterization of vendor alowance cash receipts and intentionally caused the
misapplication of Dutch GAAP and US GAAP.” (1 3) (citing 2002 Form 20-F &t 69).
Approximately $885 million of the overal $1.1 billion earnings restatement made by Roya Ahold was
attributable to the improper recognition of promotiond alowancesinits U.S. operations. (132.) The
plantiffs complaint dso cites Roya Ahold' s report that itsinternd investigation concluded that “ certain
senior officers of USF and other employees were involved in the fraud” and that these accounting
irregularities extended to the Roya Ahold parent company. (135.) Additiondly, Royad Ahold
admitted in its 2002 Form 20-F that its “ reported growth rate was illusory and based in materia
respects on the improper accounting trestment of its subsidiaries and accounting irregularitiesin the
recognition of [promotiond dlowanceincome].” (1139.) Paintiffs aver that dl of the accounting,
financia, and adminigtrative services for Royad Ahold s U.S. operations were conducted in the United
Staes. (150.) Moreover, the plaintiffs alege that a* sgnificant portion of defendants fase and
mideading Satements wereinitidly made in the United States and are contained in Ahold's SEC
filings” (151)

The defendants contend that such statements could not “directly cause’ the foreign plaintiffs
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injury because they purchased Roya Ahold shares on the Euronext pursuant to corporate information
(“press releases, conference cdls and financia reporting”) which was disseminated from the
Netherlands. (See Royd Ahold Defs” Mat. to Dismissat 17.) Asthe plaintiffs point out, however,
meany of the dlegedly fdse financia results and misrepresentations issued by Roya Ahold originated in
the United States and were filed with the SEC. 1t iswell recognized that “ SEC filings generdly are the
type of ‘devices that areasonable investor would rely on in purchasing securities of the filing
corporation,” Itoba Ltd., 54 F.3d at 123 (holding that SEC filings that include substantial
misrepresentations may establish subject matter jurisdiction).

Taken astrue, asthey mugt be a the motion to dismiss Sage, the plaintiffs alegations
aufficiently demondrate that Roya Ahold’ s conduct within the United States was more than “ merely
preparatory” to the aleged securities fraud associated with the overseas purchase of Roya Ahold
shares by foreign plaintiffs. The documented accounting fraud related to the overstatement of vendor
alowances by Roya Ahold's U.S. based subsidiaries substantialy contributed and indeed was materia
to Roya Ahold's success in attracting shareholders both in the U.S. and abroad. According to the
plantiffs Royd Ahold was able to maintain artificialy inflated share prices and fund an ambitious
acquistion campaign in part by improperly recognizing income from vendor dlowancesinits U.S.

operations. When Roya Ahold made itsfirst restatement of $500 million because of the U.S. based

¥The plaintiffs dso alege that the Roya Ahold defendants conducted “ United States based
investor conferences. . .in order to publish its false and mideading financids and to assure Ahold's
continued access to United States capital and financial markets.” (151.) The current record does not
indicate whether any foreign plaintiffs actudly attended any such “road shows’ in the United States and
subsequently made their purchase in reliance on what they heard, but whether that turns out to be the
caseis not digpogtive to the question of subject matter jurisdiction at this stage.
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vendor alowance accounting fraud on February 24, 2003, the Roya Ahold share price trading on
foreign exchanges logt 63% of its vaue, directly causng afinancid injury to the foreign plaintiffs.
Therefore, the plaintiffs have adequately demonstrated sufficient U.S. based conduct by the Roya
Ahold defendants to justify asserting subject matter jurisdiction over the clams of foreign purchasers.

2. The Global Underwriters (* Dutch Banks’ )

The plaintiffs alegations concerning the Dutch Banks' involvement in the September 2001
Globa Offering, even when viewed in the light most favorable to the plaintiffs, do not pass muster under
ether the conduct or effectstest. The plaintiffs only alege generdly that the defendants conduct
“clearly effected [Sc] ADRsregigtered in the United States and listed on a United States nationdl
securities exchange as well as common stock listed on foreign exchanges that was purchased by
Investors including those who are United States citizens or who are domiciled in the United States. The
interests of dl Investors were affected adversaly by Ahold’ s misconduct.” (153.) These are precisely
the types of “generdized” effects that have been deemed insufficient to confer subject matter
jurisdiction. See, e.g., Bersch, 519 F.2d at 989 (*[S]ubject matter jurisdiction of fraudulent acts
relaing to securities which are committed abroad [does not exist] where acts smply have an adverse
affect on the American economy or American investors generdly.”).  The plaintiffs have not pled facts
demongrating that the Dutch Banks oversess involvement in the registration and filing of offering
documents resulted in injury to specific American investors. The plaintiffs conduct alegetions are
amilarly deficient. The plaintiffs argue that the Dutch Banks' participation in the September 2001
Globd Offering pursuant to United States-filed registration statements and offering documents, “as well

astheir other United States-based business activities, other work for Ahold and andlyst coverage’
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satisfies the conduct test. (See PIs” Mem. in Opp'n to the Globa Underwriters Mot. to Dismissat 5.)
Y et, notably, the plaintiffs do not identify any United States conduct by the Dutch Banksin the
complaint nor any overseas conduct which caused an injury to specific U.S. parties.

In fact, the record demonstrates that the Dutch Banks had aminima role in the September
2001 Globd Offering, one which was limited to the overseas placement of Roya Ahold shares with
private European clients. The affidavits submitted by the Dutch Bank defendants declare that the Dutch
Banks engaged in no conduct within the United States and that they did not place or sell any Royd
Ahold shares with United States parties when they participated in the September 2001 Globa Offering.
Each Globa Underwriter defendant declaresthat it privately placed Royd Ahold Shares only outside
the United States under Regulation S, an SEC regulation that exempts shares sold outside the United
States from regigration. (See Globa Underwriters Mot. to Dismiss, Koning Aff., Ex. A; Hopman
Aff., Ex. B; Bakker Aff., Ex. C.) The September 2001 Prospectus Supplement clearly states that
“[t]he underwriters will offer our common shares outside the United States in reliance on Regulation S
under the SecuritiesAct.” (July 28, 2004 Entwistle Aff., Ex. 3a S-29.) Assuch, the Globa
Underwriters did not expect their transactions to be within the reach of the Securities Act. Stef Koning,
Director of Corporate Finance for Kempen & Co. N.V., declares that his firm was invited to
participate by ABN AMRO Rothschild in London via a phone cal and fax from London on September
4, 2001, the night before the offering. (See Koning Aff., Ex. A., 14.) Mr. Koning declaresthat “[w]e
were alocated fewer than 500,000 of the 80 million Roya Ahold shares, and no ADSs. We sold the
alocated common shares to 16 of our European indtitutiona clients. We were barred from any direct

sdes efforts to the United States. We did not have any contact with the United States either in our
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preparatory effortsto participate in the Global Offering or in our sdesefforts” (Id. at 2.) Maarten
Hopman, Managing Director for ING Bank, affirms virtualy the same facts ING Bank was invited on
September 4, 2001 viafax from ABN AMRO Rothschild in London to participate in the Global
Offering, the terms of the agreement barred them from having any contact with the United States or
sling to any United States investors, and ING Bank placed their allocation of fewer than 500,000
shares with fewer than 25 of its European indtitutiona clients and Dutch retail investors. (See Hopman
Aff., Ex. B, 2, 4.) Findly, H.G.M. Bakker, Head of Syndication for Rabo SecuritiesN.V., avers
the same facts related to his company’s participation in the Globa Offering, noting that Rabo Securities
was dlocated “only 31,500 of the 80 million Royd Ahold shares...[which were] sold to five of our
European inditutiona clients” (See Bakker Aff., Ex. C, §3.)

The plaintiffs do not contest the affidavits™ Instead, they argue that the September 2001
Globa Offering should be viewed as a sngle, unified offering made pursuant to the underlying “shelf”
registration statement from December 29, 2000 and the September 2001 Prospectus Supplement.
Therefore, the plaintiffs contend, the Dutch Banks participated in the offering of shares registered in the
United States and subject to the Securities Act. This argument ignores the plain language of the
September 2001 Prospectus Supplement, which declared that “ [o]ffers and sdes of common shares
and ADSs outside the United States are being made pursuant to this prospectus supplement and the

attached prospectus pursuant to Regulation S under the Securities Act and not pursuant to the

The plaintiffs only objection to the affidavitsis that they do not definitively indicate “the extent
to which the securities were purchased by or on behdf of investorsin the United States” (See PIs’
Mem. in Opp'n to the Globad Underwriters Mat. to Dismissat 5, n.5.) This conjecturefalsto satisfy
the requirement that the pleadings demondrate specific injury or effects to particular American
investors.
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Registration Statements.” (July 28, 2004 Entwistle Aff., Ex. 3, September 2001 Prospectus
Supplement at S-30) (emphasis added). Moreover, the September 2001 Prospectus Supplement
dated that “[€]ach underwriter has acknowledged and agreed that offers and salesin The Netherlands
will be made on a private placement basis, including private placements to indtitutiond investors and
retall clients of the underwritersin The Netherlands.” (Id. at S-31.) The SEC adopted Regulation Sto
cover precisdy thistype of transaction, that is, an offer or sale that occurs outside the United States.
See Offshore Offers and Sales, Securities Act Release No. 33-6863 (April 24, 1990). The Dutch
Banks gpparently complied with the terms of the September 2001 Prospectus Supplement and with
Regulation S when they made only oversess placements of Roya Ahold shares with European investors
in September 2001. In summary, the plaintiffs have failed to alege specific conduct or effects within the
United States that would judtify exercising subject matter jurisdiction over the 8 11 and 8§ 12 claims

againg the Dutch Banks. These clams will be dismissed.

D. Statute of Limitations

The court also must decide whether any of the plaintiffs claims are time-barred under the
gpplicable statute of limitations. Prior to enactment of the Sarbanes-Oxley Act of 2002, Pub. L. No.
107-204,116 Stat. 745, 801, codified in part at 28 U.S.C. § 1658, the Exchange Act contained a
datute of limitations period which required acdamant to file suit within one year of discovery of the
aleged fraud or three years from the date of the alleged fraud, whichever was earlier. See Lampf,
Pleva, Lipkind, Prupis & Petigrow v. Gilbertson, 501 U.S. 350, 363-64 (1991) (noting that the

three year period of repose served as an absolute cutoff for bringing clams). When the Sarbanes-
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Oxley Act was enacted on July 30, 2002, it amended the statute of limitations period to require that
securities fraud clams be brought within the earlier of ether two years from discovery of the dleged
fraud or five years from the date of the aleged fraud.'®

The claimed class period in this case runs from March 10, 1998 to February 24, 2003. The
plaintiffs alege numerous materidly fase and mideading statements by defendants during this timeframe.
The question before the court is whether plaintiffs can rely on aleged statements and conduct occurring
before July 30, 1999 asabasisfor their 8 10(b) and Rule 10b-5 claims, under the theory that the new
Sarbanes-Oxley two year-five year limitations period applies retroactively.

The Royd Ahold defendants argue that any of plaintiffs claimsthat are based on aleged
conduct occurring before July 30, 1999, three years before the Sarbanes-Oxley Act became effective,
were and are time-barred. In other words, if at the time the Sarbanes-Oxley Act became effective the
plaintiffs clams would aready have been time-barred under the one year-three year framework, then
such clamswould sill be time-barred after the effective date of the Sarbanes-Oxley Act, and not

somehow revived under the new two year-five year limitations period. Therefore, plaintiffs should not

16 Section 804(a) of the Sarbanes-Oxley Act provides. “[A] private right of action that involves
aclam of fraud, deceit, manipulation, or contrivance in contravention of a regulatory requirement
concerning the securities laws, as defined in section 3(a)(47) of the Securities Exchange Act of 1934
(15 U.S.C. 78(c)(a)(47)), may be brought not later than the earlier of—

(1) 2 years after the discovery of the facts condtituting the violation; or

(2) 5 years after such violation. 28 U.S.C. § 1658. Sections 804(b) and (c) aso state that its
provisons “shdl goply to dl proceedings addressed by this action that are commenced on or &fter the
date of enactment of this Act.... Nothing in this section shall create a new, private right of action.”
Sarbanes-Oxley Act 88 804(b) and (c); 28 U.S.C. § 1658(b) and (c). This provision appliesto clams
which are fraud-based, such as §10(b) and Rule 10b-5 claims, but not to § 11 or § 12 claims which do
not sound in fraud and therefore are governed by the origina one year-three year regime. Seelnre
Worldcom, Inc. Sec. Litig., No.02 Civ. 3288, 03 Civ. 9499, 2004 WL 1435356, *4 (S.D.N.Y.
2004).
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be permitted to rely on any conduct that predates July 30, 1999. The plaintiffs contend that according
to the plain language of § 804(b), the new Statute of limitations applies to dl “proceedings...commenced
on or after the date of enactment of this Act.” Because the alleged fraud was brought to their attention
after July 30, 2002, and their claims were filed on February 26, 2003, after the effective date of the
Sarbanes-Oxley Act, the plaintiffs argue that al claims semming from relevant conduct within the last
five years should be permitted to go forward.'’

Thereisa*presumption againg retroactive legidation,” Landgraf v. US Film Prods., 511
U.S. 244, 265 (1994), and therefore “[a] statute may not be applied retroactively. . . absent aclear
indication from Congress that it intended such aresult.” INSv. S. Cyr, 533 U.S. 289, 316 (2001).
Accordingly, the Supreme Court has only found retroactive gpplication when the * statutory

language...was S0 clear that it could sustain only one interpretation.” 1d. at 316-317 (citation omitted).

UThe plaintiffs argument appearsto rest in part on the mistaken understanding that the one
year-three year Satute of limitations period means that claims can be brought within one year of the
discovered wrongdoing, regardless of when the underlying wrongful conduct occurred. (See Pls” Mem.
in Opp’ n to the Mations of the Roya Ahold Defs. a 27.) (“the clams a issue here arose following the
February 24, 2003 announcement and since the first action was filed on or about February 26, 2003
there is no possbility that such claims were time barred when filed even if the old statute of limitations
applied.”). The Supreme Court ruled in Lampf, however, that the three year period of repose served
as an absolute limit to when a claim could be brought after the alleged wrongdoing occurred. 501 U.S.
at 363-364. See also Brumbaugh v. Princeton Partners, 985 F.2d 157, 161 (4th Cir. 1993) (citing
Lampf for the proposition that claims brought pursuant to 810b and Rule 10b-5 must be commenced
“within three years after such violation”); In re Worldcom, 2004 WL 1435356 at *6 (noting that the
“one-year/three-year regime.. made any claim brought more than three years after the occurrence of the
dleged violaion untimey”); L-3 Communications Corp. v. Clevenger, No. 03-CV-3932, 2004 WL
1941248,* 3 (E.D.Pa. 2004) (“Under the Lampf datute of limitations, plaintiff was required to file by
the earlier of one year after discovery or three years after the fraud.”); In re Heritage Bond Litig., 289
F.Supp. 2d 1132, 1149 (C.D. Cd. 2003) (“The three-year limit is a period of repose which serves as
an outsgde limit and is not subject to equitable tolling.”). Therefore, any of the plaintiffs camsthat are
based on conduct occurring three years prior to the effective date of the Sarbanes-Oxley Act would
have been time-barred under the existing Satute of repose.
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Under the prevailing standards, if the statutory language does not clearly indicate whether it covers pre-
enactment conduct:

the court must determine whether the new statute would have

retroactive effect, i.e., whether it would impair rights a party

possessed when he acted, increase aparty’ s liability for past conduct,

or impose new duties with respect to transactions already completed.

If the statute would operate retroactively, our traditional presumption

teaches that it does not govern absent clear congressond intent

favoring such aresult.
Landgraf, 511 U.S. at 280.

While the Supreme Court has recognized that Congress “might condtitutionaly provide for
retroactive gpplication of [an] extended limitations period,” Int’l Union of Electrical Radio and
Machine Workers, AFL-CIO v. Robbins & Myers, Inc., 429 U.S. 229, 244 (1976), the Court also
has observed that such an expansion would affect the substantive rights of a party and therefore the
presumption againg retroactivity applies. Hughes Aircraft Co. v. United Sates, ex rel. Schumer,
520 U.S. 939, 950 (1997) (“extending a Satute of limitations after the pre-existing period of limitations
has expired impermissibly revives amoribund cause of action.” In Hughes Aircraft, the Court
approvingly cited the Ninth Circuit’ sreasoning in Chenault v. U. S Postal Service, 37 F.3d 535, 539
(9th Cir. 1994) that “a newly enacted Statute that lengthens the gpplicable Statute of limitations may not
be applied retroactively to revive a plaintiff’s claim that was otherwise barred under the old statutory
scheme because to do so would dter the substantive rights of a party and increase aparty’ s ligbility.”
520 U.S. at 950. Seealso Inre Apex Exp. Corp., 190 F.3d 624, 642-643 (4th Cir. 1999) (holding

that a shortened statute of limitations period could not gpply retroactively absent an express command

from Congress); Million v. Frank, 47 F.3d 385, 390 (10th Cir. 1995) (holding that reviving previoudy
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time-barred clams had an impermissible retroactive effect); FDIC v. Belli, 981 F.2d 838, 842-843
(5th Cir. 1993) (same). Furthermore, statutes of repose, such as the one at issue here, have been
consdered substantive gtatutes, suggesting an even grester need for clear congressond language
directing that the new gtatute of repose should have retroactive effect. L-3 Communications Corp. v.
Clevenger, No. 03-CV-3932, 2004 WL 1941248, *5, n.6 (E.D.Pa. 2004).

The overwheming mgority of courts that have examined § 804 of the Sarbanes-Oxley Act
have held that it lacks clear language indicating that Congress intended the new two year-five year
limitations period to apply retroactively to clamsthat were aready time-barred. See, e.g., Inre
Enterprise Mortgage Acceptance Co., Sec. Litig.,, _ F.3d ___, Nos. 03-9261, 03-9265, 04-
0392, 2004 WL 2785776, *3 (2d Cir. Dec. 6, 2004) (affirming district courts decisions that neither
the language nor the legidative history of § 804 dictated that previoudy stde dams be revived); Inre
Worldcom, Inc., Sec. Litig., Nos. 02 Civ. 3288, 03 Civ. 9499, 2004 WL 1435356, at *7 (S.D.N.Y.
2004) (holding that claims based on research reports issued before July 30, 1999 were time-barred
because “[t]here is no explicit language in the Satute Sating thet it applies retroactively or that it
operatesto revive time-barred claims.”); L-3 Communications Corp., No. 03-CV-3932, 2004 WL
1941248 a *5-6 (finding the statute' s language to be ambiguous and therefore unable to “ overcome
the presumption againgt applying it to previoudy time-barred clams’); In re Enron Corp. Sec.,
Derivative & ERISA Litig., No. MDL-1446, *12, 2004 WL 405886 (S.D. Texas Feb. 25, 2004)
(holding that the new limitations period “ does gpply to subsequently filed actions based on underlying
conduct that occurred before the enactment of the Sarbanes-Oxley Act aslong as such claims were not

time-barred by the Lampf statute of limitations and/or repose controlling before July 30, 2001"[sic]);
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Glaser v. Enzo Biochem, Inc., 303 F. Supp. 2d 724, 734 (E.D. Va. 2003) (holding that “Congress
did not unambiguoudy provide that the two-year limitations period would apply retroactively.”); Inre
Heritage Bond Litig., 289 F. Supp. 2d 1132, 1148 (C.D. Cal. 2003) (holding that plaintiffs clams
which were time-barred as of July 30, 2002, the date of enactment of the Sarbanes-Oxley Act, cannot
be revived by the amended dtatute of limitations). But see Roberts v. Dean Witter Reynolds, Inc.,
No. 8:02-CV-2115-T-26EAJ, 2003 WL 1936116 (M.D. Fa. 2003) (relying on the statutory
language and the legidative history to conclude that the Sarbanes-Oxley Act has retroactive effect.).

| agree that Congress did not clearly indicate that the Sarbanes-Oxley Act revives previoudy
time-barred clams. The gatutory language of 8 804(b) directs that the new limitations period “ shall
apply to dl proceedings addressed by this action that are commenced on or after the date of enactment
of thisAct.” While this language would permit claims based on conduct occurring in the months prior
to the Sarbanes-Oxley Act, it does not clearly define the extent of the Statute’ s temporal reach and it
does not express Congress s unambiguous intent that the statute apply to claims that were dready stde
under the three year period of repose. Cf., Riegle-Ned Intersate Banking and Branching Efficiency
Act of 1994, 12 U.S.C. § 1821(d)(14)(C)(i) (1994) (Congress amended the Act and clearly stated
“the Corporation may bring an action...on such claim without regard to the expiration of the statute of
limitations gpplicable under State law™). Moreover, dlowing an expanded limitations period to apply
retroactively would upset the defendants substantive rights by making them defend againg claims that
they reasonably relied upon as being expired. In re Enterprise Mortgage, 295 F. Supp. 2d 307, 315
(S.D.N.Y. 2003), aff' d, 2004 WL 2785776 (2d Cir. Dec. 6, 2004). See also Million, 47 F.3d at

390 (reasoning that applying a new statute of limitations period to revive previoudy moribund clams
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would affect the substantive rights of both the plaintiff and the defendant). Because the Sarbanes-Oxley
Act does not specifically express a Congressond intent to revive sae clams, the plaintiffs may not rdy

on any conduct occurring prior to July 30, 1999 to support their 8 10(b) and Rule 10b-5 claims.

E. Section 10(b) and Rule 10b-5 Claims

Theindividud defendants, Deloitte U.S,, Ddloitte Netherlands, Ahold USA, and Ahold USA
Holdings have filed motions to dismiss the plaintiffs complaint for failure to sate aclaim under § 10(b)
and Rule 10b-5. “To state a claim under section 10(b) and Rule 10b-5, a plaintiff must alege that * (1)
the defendant made a false statement or omission of materid fact’® (2) with scienter (3) upon which the
plantiff justifiably relied (4) that proximately caused the plaintiff’s damages’” Ottmann v. Hanger
Orthopedic Group, Inc., 353 F.3d 338, 342 (4™ Cir. 2003) (quoting Phillipsv. LCI Int’l, Inc., 190
F.3d 609, 613 (4™ Cir. 1999)).

To survive amoation to dismiss, Fed.R.Civ.P. 9(b) requires that plaintiffs plead al of the
elements of fraud with particularity. “Particularity of pleading is required with regard to the time, place,
gpesker, and contents, as well as the manner in which statements are false and the specific actsraising
an inference of fraud--the ‘who, what, where, why and when.”” In re First Union Corp. Sec. Litig.,

128 F.Supp.2d 871, 884 (W.D.N.C. 2001) (citing Harrison v. Westinghouse Savannah River Co.,

18A fact is materid when there is a“ substantia likelihood that the disclosure of the omitted fact
would have been viewed by the reasonable investor as having significantly dtered the ‘total mix’ of
information made available” Basic Inc. v. Levinson, 485 U.S. 224, 231-32 (1988) (citation omitted).
“With respect to * contingent or speculative information or events,” materidity ‘will depend. . .upon a
baancing of both the indicated probability that the event will occur and the anticipated magnitude of the
event in light of the totaity of the company activity.” Hillson Partners Ltd. Partnership v. Adage,
Inc., 42 F.3d 204, 209 (4™ Cir. 1994) (quoting Basic Inc., 485 U.S. at 238).
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176 F.3d 776 (4™ Cir. 1999)). Seealso Inre Criimi Mae Sec. Litig., 94 F.Supp.2d 652, 657
(D.Md. 2000). Furthermore, the Private Securities Litigation Reform Act (“PSLRA”) requires a
complaint to “ gpecify each statement aleged to have been mideading, the reason or reasons why the
gatement is mideading, and, if an alegation regarding the statement or omission is made on information
and belief, the complaint shdl state with particularity al facts on which that belief isformed.” 15 U.S.C.
8 78u-4(b)(1). The complaint must aso “state with particularity facts giving rise to a srong inference
that the defendant acted with the required state of mind.” Ottman, 353 F.3d at 344 (quoting 15
U.S.C.A. 8§ 78u-4(b)(2)).

The Fourth Circuit has held that scienter under the PSLRA may be dleged by “pleading not
only intentiona misconduct, but also recklessness,” Ottman, 353 F.3d at 344, and has defined
recklessness as “ an act so highly unreasonable and such an extreme departure from the standard of
ordinary care asto present adanger of mideading the plaintiff to the extent that the danger was either
known to the defendant or so obvious that the defendant must have been aware of it.” 1d. at 343
(quoting Phillipsv. LCI Int’l, Inc., 190 F.3d at 621.) In evauating recklessness, the Fourth Circuit
aoplies.

aflexible, case-gpecific andlyss. . .in examining scienter pleadings
.. .. courts should not redtrict their scienter inquiry by focusing on
gpecific categories of facts, such as those relating to motive and
opportunity, but instead should examine dl of the dlegationsin
esch case to determine whether they collectively establish astrong
inference of scienter. And, while particular facts demongtrating
amotive and opportunity to commit fraud (or lack of such facts)

may be relevant to the scienter inquiry, the weight accorded to
those facts should depend on the circumstances of each case.
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Ottman, 353 F.3d a 345-46. In sum, to survive the defendants motions to dismiss the plaintiffs must
successtully plead with particularity facts specific to each individud defendant that creete a strong
inference the defendant acted knowingly or recklesdy in making material misrepresentations or
omissions, though the plaintiffs are not required to plead motive or opportunity.*

Theindividud defendants chalenge various aspects of the complaint, including wheat they view
asplantiffs reiance on impermissible “group pleading,” an atempt to establish “non-spesker” ading
and abetting ligbility, and the plaintiffs  reliance on satements that the defendants argue are not
actionable because they are either forward looking or immaterid puffery. Theseissueswill be
discussed generdly before turning to the specific alegations against each defendant.

Essentidly, “the group pleading presumption (sometimes known as the * group-published
information’ presumption) is not a prohibition on forms of pleading; rather it serves as a presumption
that may beinvoked in favor of aplantiff.” Dunn v. Borta, 369 F.3d 421, 434 (4" Cir. 2004)
(emphasisin origind). Under the group published information doctrine:

corporate officers and directors who are aleged to be in day-to-day
control of the company may be presumed, for pleading purposes,

to be collectively responsible for acompany's ‘ group published
information such as prospectuses, regidtration statements, annua
reports, press releases and other public filings. See Wool v. Tandem
Computers, Inc., 818 F.2d 1433, 1440 (9" Cir. 1987). Thus, the

plantiffs need not set forth with particularity which corporate
officers conveyed a misrepresentation when the mideading

¥As Ottman noted, motive and opportunity are factors that should be considered collectively
with the other dlegations in evauating whether a complaint successfully aleges scienter, but they are not
essential. 353 F.3d a 345-46. While motive may be agood indication of scienter, smply aleging a
defendant’ s desire to protect his job and compensation is not sufficient, because these motives may be
seen as common to al corporate executives. Inre Criimi Mae, 94 F.Supp.2d 652, 660 (D.Md.
2000).
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information is contained in group publications.
Inre Criim Mae, 94 F.Supp.2d a 657 n.4. The plaintiffs attempt to rely on the group published
information doctrine and alege that:

Defendants Van der Hoeven, Andrese, de Ruiter, Meurs, Miller, Resnick,

Lee, Kaser, Tohin, Grize and Fahlin are ligble for the false gatementsin

SEC filings and press releases as such statements represent “group-published” information,
disseminated to the public as aresult of the collective actions

of these defendants. It is appropriate to treat these defendants as a group and

to presume that the false and mideading information conveyed in the public

filings, press releases and other publications, as aleged herein, are the collective

actions of this narrowly defined group of defendants. By virtue of their high level positions
within Ahold, defendants Van der Hoeven, Andreae, de Ruiter, Meurs,

Miller, Resnick, Lee, Kaiser, Tobin, Grize and Fahlin directly participated in the management of
the Company, were directly involved with the day-to-day operations

and were privy to confidentia non-public information concerning the operations

of Ahold, as aleged herein. These defendants were involved in drafting, reviewing

and/or disseminating the false and mideading financid statements that were issued

by Ahold, approved or ratified these statements and, therefore, adopted them as their own.

(1785.)

In Dunn, the Fourth Circuit noted that “[w]e have never addressed the issue of whether the
group pleading presumption should be recognized in this Circuit....” 369 F.3d a 434.% The court
found it unnecessary to decide the issue in Dunn, relying instead on the First Circuit’s gpproach in

Bielski v. Cabletron Systems, Inc., 311 F.3d 11, 40-41 (1% Cir. 2002).2* | will follow the sound

20 For that reason, little weight should be attached to the unpublished opinionin Juntti v.
Prudential-Bache Securities, Inc., No. 92-2066, 1993 WL 138523 (4" Cir. 1993), as a predictor of
the Circuit’ s pogtion on thisissue.

2'In Dunn, acase involving Virginia securities law, the Fourth Circuit found sufficient to satisfy
Rule 9(b) acomplaint which aleged that the individua defendant had access to information contrary to
the company’ s public statements, and “participated in the drafting, preparation, and/or gpprova of the
written and oral statements complained of herein.” 369 F.3d a 434. Dunn did not address the
PSLRA standard.
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reasoning of other digtrict courtsin this Circuit that have addressed the issue and decline to gpply the
group published information doctrine, because it is inconsstent with the particularity and specificity
required by the PSLRA and Rule 9(b). See Glaser v. Enzo Biochem, Inc., 303 F.Supp.2d 724, 734
(E.D.Va. 2003); Inre First Union Corp. Sec. Litig., 128 F.Supp.2d 871, 888 (W.D.N.C. 2001); In
re CIENA Corp. Sec. Litig., 99 F.Supp.2d 650, 663 n. 11 (D.Md. 2000); Medimmune Inc. Sec.
Litig., 873 F.Supp. 953, 960-61 n.7 (D.Md. 1995). But see Andrews v. Fitzgerald, 823 F.Supp.
356, 373-74 (M.D.N.C. 1993) (using the group published information doctrine to find scienter where
plantiffs had aleged specific facts of “day-to-day involvement” in company affairs that supported an
inference of knowledge or reckless disregard of fraud).

Another preliminary issueisthat of “non-spesker” or aiding and abetting liability. For ligbility to
attach under Rule 10b-5(b), a defendant must make a public misrepresentation. The Supreme Court
has held that such liability does not attach for aiding and abetting another’ s misrepresentation. Central
Bank of Denver v. First Interstate Bank of Denver, 511 U.S. 164, 177 (1994); Gariety v. Grant
Thornton, LLP, 368 F.3d 356, 369 (4™ Cir. 2004). Since the Supreme Court’s decisionin Central
Bank, the circuits have developed somewhat different tests for determining whether a nonspesker may
be held liable as a primary violator of Rule 10b-5(b).

In Gariety, the Fourth Circuit expressed its preference for the test stated by the Tenth Circuit
in Anixter v. Home-Stake Prod. Co., 77 F.3d 1215, 1225 (10™ Cir. 1996), which explained that
“[t]he criticd dement separating primary from aiding and abetting violations is the existence of a
representation, either by statement or omission, made by the defendant, that is relied upon by the

plantiff.” While the dleged violator need not “directly communicate misrepresentations to plaintiffs for
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primary ligbility to attach,” id. at 1226, for a*“misrepresentation to be actionable as a primary violation,
there must be a showing that [the defendant] knew or should have known that his representation would
be communicated to investors . . " 1d.; see Gariety, 368 F.3d at 369. An alternative interpretation of
Central Bank holds that “a secondary actor can be primarily liable under 8 10(b) if the actor ‘played a
ggnificant role’ in the preparation of fraudulent satements.” Gariety, 368 F.3d at 369 (quoting Inre
Software Toolworks, Inc. Sec. Litig., 50 F.3d 615, 628 n.3 (9" Cir. 1994)). Inlight of Gariety, this
court will follow the Anixter test and require that a defendant be alleged to have made a
misrepresentation which he knew or should have known would be communicated to investors.

A third preiminary issue concerns protected forward |ooking statements and puffery. Certain
gtatements that might otherwise be actionable are protected by the Reform Act’ s safe harbor provision,
which protects forward looking statements from liability under Rule 10b-5(b). 15 U.S.C. § 78u-
5(8)(2). The Fourth Circuit has noted that “*[p]rojections of future performance not worded as
guarantees are generdly not actionable under the federa securitieslaws,” Raab v. General Physics
Corp., 4 F.3d 286, 290 (4th Cir. 1993) (quoting Krim v. Banctexas Group, Inc., 989 F.2d 1435,
1446 (5™ Cir. 1993)), however, “we recognize that expressions of belief or opinion concerning current
facts may be materid.” Raab, 4 F.3d a 290 (citing Virginia Bankshares, Inc. v. Sandberg, 501 U.S.
1083 (1991)).2 The Fourth Circuit has dso stated that “[m]isstatements or omissions regarding actua

past or present facts are far more likely to be actionable than statements regarding projections of

22“\We digtinguished expressions of belief or opinion ‘ concerning current facts,” that ‘may be
materid, see Sandberg, 501 U.S. a 1090-97, from opinions as to uncertain future events, to which
the Sandberg analysis does not “extend [] so easily.”” Hillson Partners Ltd. Partnership v. Adage,
Inc., 42 F.3d 204, 211 (4th Cir. 1994) (quoting Raab, 4 F.3d at 290).
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future performance. Generdly the latter will be deemed actionable under 8 10(b) and Rule 10b-5 only
if they are supported by specific statements of fact or are worded as guarantess.” Malone v.
Microdyne Corp., 26 F.3d 471, 479 (4th Cir. 1994).%® In addition, there is dso a category of
gatements that are not actionable because they are immateria puffery or are accompanied by
cautionary language. See, e.g., Gasner v. Board of Sup’rs of the County of Dinwiddie, 103 F.3d
351, 358 (4th Cir. 1996) (under the * bespeaks caution” doctrine, securities fraud claims may be
subject to dismissd if cautionary language in the offering document negetes the materidity of the aleged
misrepresentations or omissions). Like future projections, soft “puffing” statements are not actionable;
they “generaly lack materidity because the market price of ashareis not inflated by vague satements
predicting growth.... No reasonable investor would rely on these statements, and they are certainly not
gpecific enough to perpetrate a fraud on the market.”” Hillson, 42 F.3d at 211 (quoting Raab, 4 F.3d
at 289-90). Thisstandard will be gpplied to any statement relied on as a violation of Rule 10b-5(b).

In addition to the plaintiffs claims based on material misstatements under Rule 10b-5(b), the
plaintiffs aso contend that the individua defendants have violated subsections (a) and (c) of Rule 10b-

5.4 (11814-22.) Rule 10b-5(a) and 10b-5(c) prohibit an individua from using “any device, scheme,

Z0Omissions will only be actionable under certain circumstances. It istrue that “[m]ere silence
about even materid information is not fraudulent absent a duty to speak.” Stransky v. Cummins
Engine Co., Inc., 51 F.3d 1329, 1331 (7*" Cir. 1995) (citing Chiarellav. U.S, 445 U.S. 222, 235
(1980)). However, “[i]f one speaks, he must speak the whole truth.” Id. at 1331.

24|t is gpparent from Rule 10b-5's language and the casdlaw interpreting it that a cause of
action exists under subsections (&) and (c) for behavior that congtitutes participation in a fraudulent
scheme, even absent a fraudulent statement by the defendant.... Claims for engaging in a fraudulent
scheme and for making a fraudulent statement or omisson are thus distinct claims, with distinct
eements” Inre Global Crossing, Ltd. Sec. Litig., 322 F.Supp.2d 319, 335-36 (S.D.N.Y. 2004)
(citations omitted).
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or artifice to defraud” or engaging in “any act, practice, or course of business which operates or would
operate as afraud or deceit upon any person, in connection with the purchase or sale of any security.”
17 C.F.R. § 240.10b-5(a), (c). Unlike 10b-5(b), which requires a false statement or omission, claims
under 10b-5(a) and (c) “are not so restricted.” Affiliated Ute Citizens of Utah v. U. S,, 406 U.S.
128, 153 (1972). Thereisno requirement that claims under Rule 10b-5(a) and (c) dlegeillegd trading
or market manipulation by the defendants. Instead, subsections (@) and (c) are far broader and
“encompass much more than illegd trading activity: they encompass the use of ‘any device, scheme or
atifice” or ‘any act, practice, or course of business used to perpetuate afraud oninvestors” Inre
Global Crossing, 322 F.Supp.2d at 336-37 (stating “[s]chemes used to artificidly inflate the price of
stocks by creating phantom revenue fal squarely within both the language of section 10(b) and its
broad purpose, to ‘ prevent practices that impair the function of stock markets in enabling people to buy
and sl securities a prices that reflect undistorted (though not necessarily accurate) estimates of the
underlying economic vaue of the securitiestraded”) (quoting Sullivan & Long, Inc. v. Scattered
Corp., 47 F.3d 857, 861 (7" Cir. 1995). To survive amotion to dismiss the Rule 10b-5(a) and (c)
clams, the plaintiffs must plead that “ (1) they were injured; (2) in connection with the purchase or sde
of securities; (3) by relying on amarket for securities; (4) controlled or artificialy affected by
defendant's deceptive or manipulative conduct; and (5) the defendants engaged in the manipulative
conduct with scienter.” Inre Global Crossing, 322 F.Supp.2d at 329 (citing Inre Initial Public

Offering Sec. Litig., 241 F.Supp.2d 281, 385 (S.D.N.Y. 2003)). Like Rule 10b-5(b), claims under



10b-5(a) and (c) are subject to the heightened pleading requirements of Rule 9(b) and the PSLRA>
and, asaresault, the plaintiffs must specify, “what manipulative acts were performed, which defendants
performed them, when the manipulative acts were performed, and what effect the scheme had on the
market for the securitiesat issue” In re Blech Sec. Litig., 961 F.Supp. 569, 580 (S.D.N.Y. 1997).
While theindividua defendants argue that the complaint impermissibly relies on group published
information and lacks the required particularity, the plaintiffs contend that their complaint also “ sets forth
anumber of specific dlegations demongrating that each of these defendants had arolein the
preparation of Ahold's public statements, including specific documents they signed, statements they
made, and statements made on behdf of the Executive Board on which they sat.” (PIs’ Mem. in
Opp’'n to Domestic Defs” Motionsto Dismissat 34.) Thetask a hand isto examine the complaint and
determine whether it is “ sufficiently particular with respect to each defendant,” asthe plaintiffsclam, or
whether it fails to meet the heightened pleading requirements of the PSLRA and merely relies on group

published information, as the defendants cdlaim.®

%The plaintiffs mistakenly argue that the PSLRA particularity requirements do not gpply to Rule
10b-5(a) and (c) claims. (See PIs” Mem. in Opp’n to the Domestic Defs” Motionsto Dismiss at 38,
n.24). While paragraph (b)(1) of the PSLRA, which provides the particularity requirements for aleging
mideading statements or omissions, does not apply, paragraph (b)(2) of the PSLRA, which requires
that plaintiffs “ state with particularity facts giving rise to a strong inference that the defendant acted with
the required state of mind,” does apply to the Rule 10b-5(a) and (c) clams. In reInitial Public
Offering, 241 F. Supp. at 384-385.

%6 The plaintiffs submitted a 41 page statement of facts in opposition to the defendants’ motions
to dismiss, perhaps in an effort to more succinctly set forth the factua alegations contained in their 430
page amended complaint. In their oppogtion briefs, the plaintiffs frequently cite to the paragraphs
contained in the statement of facts, rather than the amended complaint. Although the statement of facts
itsdlf citesto paragraphs in the complaint, the defendants objected to plaintiffs practice because the
dlegationsin the statement of facts were not dways supported by the dlegationsin the complaint.
Because my task in reviewing the motions to dismiss is to assess the sufficiency of the complaint, | have
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1. Cees Van der Hoeven and Michiel Meurs

The complaint dlegesthat Van der Hoeven and Meurs (the CEO and CFO, respectively, of
Royd Ahold) signed severd SEC filings (1 73, 77) and made numerous public Satementsin press
releases, analyst presentations, and conference calls that were materialy false and mideading (see, e.g.,
Compl. Part Xl11.). Specifically, the plaintiffs contend that VVan der Hoeven and Meurs materialy
misrepresented Roya Ahold' s financid strength, including the fact that its financid statements
comported with U.S. and Dutch GAAP, and repeatedly omitted materid facts related to the company’s
problemswith interna controls and the integration of its many acquistions. Relying on Roya Ahold's
own admissionsin its 2002 Form 20-F, aswell as statements from company officias describing the
results of the internd investigations, the plaintiffs have adequately dleged that many of the defendants
satements were fase or materidly mideading.?” For example, in an August 30, 2001 press release
Van der Hoeven reported on the company’ s second quarter 2001 financia results and stated
“[elarnings a U.S. Foodservice, in particular, were extremely strong. . .” (1 583) and that “[t]he
integration process of PY A/Monarch has been swift and successful. . .[i]t showsthe ability of U.S.
Foodservice to integrate new businesses flawlesdy (1586.)" The plaintiffs allege these statements
were materialy fase, noting that Royal Ahold's 2002 Form 20-F announced that USF' s net income
reported by Roya Ahold in fiscd year 2001 was materialy overstated by $260 million as aresult of

“*fictitious and overstated’” aswell as“‘improper or premature recognition’” of vendor rebates. (]

relied exclusvely on the amended complaint, as well as the exhibits and public documents attached
thereto, and not the plaintiffs statement of facts.

%’Because Van der Hoeven and Meurs statements are too numerous to discuss individudly, |
will focus on afew illudrative examples from the plaintiffs complaint.
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594(c).) Likewise, Anders Moberg, the company’s current chief executive officer, explained during a
September 4, 2003 shareholder’ s meeting that “*[t]he company has grown very fast but failed to
integrate at the same pace, and failed to have adequate financia controls.”” (1594(e).) On September
17, 2002, Van der Hoeven responded to questions from reporters and investors about accounting
practices & Royd Ahold by saying “[t]here are no accounting issuesin Ahold. We never booked
anything wrong. We have been in full compliance throughout the whole process.” (1678.) Yet
plantiffs dlege that a number of red flags had aready been raised by then and that afull investigation
into Roya Ahold's accounting practices was launched that fal. (1683.) Similarly, during a November
19, 2002 conference call (“Third Quarter 2002 Analyst Presentation”), Meurs reported that Royal
Ahold's foodservice operations (including USF) had seen “sales grow by 43.3% to atouch over
$b” (1 692), and that their working capita numbers were lower because “the promotion dlowancesin
Foodservice. . .accrue over the quarters and are dmost at the highest point at the end of the third
quarter. And we gtart collecting those alowancesin the fourth quarter and in the first quarter of next
year.” (1694.). The plaintiffs have adequately aleged that Meurs statement was false and mideading.
They quote from the company’s 2002 Form 20-F which announced that the USF net income reported
by Royd Ahold during fiscd year 2002 was overgtated by $510 million as aresult of “‘fictitious and
overstated vendor allowance receivables and improper or premature recognition of vendor
dlowances” and that the company’sinternd investigation identified “*[o]ver 275 items relating to
interna control weaknesses.” (1 705(a) and (d)(i).)

The critica issue with respect to Van der Hoeven and Meurs, then, is whether, and at what

point in time, they made false and mideading statements with the requisite scienter. There are anumber
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of sgnificant factors that lead to the strong inference that both Meurs and Van der Hoeven made at
least some of the mideading public statements dleged in the complaint with the requisite scienter. Fird,
there were anumber of red flags that should have alerted Van der Hoeven and Meursto the dleged
fraud at USF. One of these red flags arose when Miller informed Roya Ahold' s Executive Board of
the inadequate internal controls at USF on April 1, 2000. (11115-16, 272-74.) A second red flag
came from Ddlaitte, which warned Roya Ahold’s Executive Board of USF swesk interna controlsin
amemo on July 24, 2000. Deloitte derted Roya Ahold's Executive Board to “deficienciesin the
design or operation of the Company’sinterna control that, in our judgment, could adversely affect the
Company’s ability to record, process, summarize, and report financia data congstent with the
assartions of management in financid statements.” (July 13, 2004 Entwidtle Aff. Ex. 5.) While these
two aone might not be sufficient, athird red flag that should have aerted Van der Hoeven and Meurs
to the problems at USF arose when Smith, then the CFO for USF, warned them that USF s earnings
had been manipulated by overstating alowance income. (1114, 8, 19, 229-230.) The warnings from
Smith included an April 12, 2001 memo by Smith sent directly to Meurs stating that he wished to bring
certain “matters to the board of Roya Ahold,” including the fact that “[t]here is atremendous amount of
pressure to book alowances with no support to make the earningstargets.” (See July 13, 2004
Entwigtle Aff. Ex. 8. a 2.) Smith explained that “USF isto ddiver $ 592 million in corporate alowance
income for the year. Asof April lessthan $ 50 million has been billed or collected while we have
recognized $ 125 millioninincome” (Id.) Smith opined that he was facing “ open resstance’ to
Setting up a better promotiond alowance tracking system and that “there is very limited acquisition

integration even though acquistions are a corner stone for growth.” (Id.)
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There were two follow-up memoranda regarding Smith’ s departure. The first was aMarch 5,
2001 e-mail message from Paul Eckelschot to Meurs, in which Eckel schot relayed Smith's concerns
and warned that if they were true, “the Board might be accused of mismanagement in handling the
case,” and that the Board needed to conduct a* detailed inquiry” headed by Delaitte & Touche rather
than merdy trusting Jm Miller “on the rightfulness of the PA accounting now and in the past.” (See July
13, 2004 Entwistle Aff., Ex. 9). The second was aMay 23, 2001 memo from Thijs Smit to Meurs
reporting on Roya Ahold Interna Audit’ s follow-up investigation concerning Ernie Smith’'s departure
and the promotiona alowance problem & USF. While the memo did not confirm Smith’s dlegations, it
did state that “the risk associated with the timeliness and accuracy of the promotiona alowance
numbers are above average’ and that USF management would “ closaly monitor the interna control
improvement program and report progress to Ahold on a quarterly basis” (See July 13, 2004 Entwistle
Aff., Ex. 6.) Though not al of these memos were specificaly addressed to Van der Hoeven, some of
them did go to the Roya Ahold Executive Board, and given Van der Hoeven'srole as CEO of Royd
Ahold, it is reasonable to infer that he was aware of the sgnificance and magnitude of the problem at
USF, particularly since beginning in 2001 USF was reporting on internd control issues to Royad Ahold
on aquarterly basis. These red flags regarding USF provide a strong inference that by May 2001,
Van der Hoeven and Meurs were at least reckless in reporting on USF s net income and growth, as
well astouting its success at integrating acquisitions, without qudification, given their knowledge that the
interna controls were not reliable and that integrations were not progressing smoathly.

Second, the complaint sufficiently aleges facts indicating that Meurs knew, or was recklessin

not knowing, that Roya Ahold was improperly consolidating the financid results of joint venturesit did
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not control, specificaly, ICA, DAIH, Bompreco, Paiz Ahold and IMR, and as aresult, Royd Ahold
was able to artificidly inflate its financid statements. These improper consolidations and inflated
financia statements were incorporated into SEC filings that portrayed a materidly fase picture of Royd
Ahold sfinances. The complaint alegesthat on April 13, 2000, Deloitte & Touche sent a letter to
Meurs and the Roya Ahold Executive Board expressing concern about consolidating the joint venture
revenues unless Roya Ahold had sufficient proof of control. (1 337.) (See duly 13, 2004 Entwidtle Aff.,
Ex. 3) Shortly theresfter, in May 2000, the complaint aleges Meurs drafted “two contemporaneous
conflicting side letters,” which were signed by Andreae and dated May 2, 2000 and May 5, 2000,
respectively. (1338.) Thefirs “control letter,” submitted to the Deloitte auditors stated that “athough
the ICA joint venture was a partnership, in the event of a dispute, Ahold’s view would govern.” (I1d.)
The second “side letter,” which was concedled from the Dl aitte auditors, “confirmed that ICA and
Canicadid not agree that Ahold had the right to imposeits views in the event of a disagreement over
the operations of the ICA joint venture. . . effectively neutraizing the initial Sde letter.” (1339))
Following the control letter drafted by Meurs and signed by Andreae, “ Deloitte approved full
consolidation of the financid results of the ICA joint venture with Ahold' s financid results for fisca
2000 and fiscal 2001."%8 (1341) If the plaintiffs alegations are true, then Meurs would have known

by May 2000 that Royd Ahold'sfinancid statements were materialy overstated because they included

28 coording to the complaint, “Ahold’ simproper consolidation of ICA, dso artificidly inflated
Ahold's net income. Specificdly, Ahold's net income was overstated by EUR 10 million in fiscal 2000
because restructuring costs associated with Ahold’ s acquisition of its 50 percent interest in ICA in April
2000 were improperly accrued rather than expensed in the periods in which they were incurred. As
Ahold admitsinits 2002 Form 20-F, and as explained in detail below, the failure to treat these costsin
the periods in which they were incurred violated Dutch and U.S. GAAP because Ahold lacked control
over ICA during fiscal 2000.” (11 463, 485.)
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improperly consolidated joint venture revenue®® Asfor Van der Hoeven's awareness of the side letter
scheme, the complaint alegesthat “as early as October 2002, the Company’s Audit Committee
became aware of a‘9deletter’ indicating that Ahold should not have been fully consolideting the
financid results” (1304.) The complaint dso dleges that Van der Hoeven had the company’ s interna
audit team report directly to him, rather than to the board (1 22), providing additiona support to the
inference that Van der Hoeven was aware of or was recklessy disregarding the significant audit
problems with both USF and the joint venture consolidation.

A third factor that contributes to the inference of scienter sems from the positions held by
Meurs, the Vice-Presdent and CFO of Roya Ahold, and VVan der Hoeven, the CEO of Roya Ahold,
and the massive fraud that took place under their watch. While the size of the fraud and an individud’s
position, standing aone, are insufficient to create a strong inference of scienter, they are factors that
may be congdered in light of the totdity of the circumstances. In In re Microstrategy Inc. Sec. Litig.,

115 F.Supp. 2d 620, 635-637 (E.D.Va. 2000), the court noted that while the “misapplication of

Meurs argues that unlike the USF financid restatement, the joint venture deconsolidation had
no impact on Roya Ahold’s net income, earnings per share, or shareholder equity, and therefore the
improper consolidation of the joint ventures could not have caused the plaintiffs losses. (See Meurs
Mot. to Dismissa 2.) Thisargument is unpersuasve. The complaint alegesthat in part by
consolidating the joint venture revenue, Royd Ahold was able to present a mideading portrait of the
company’ s financid strength. Thisin turn contributed to favorable ratings from anadysts and aided in the
company’s ability to access capitd marketsto fund its global acquisitions. (See, e.g., 115, 532, 635,
703.) Moreover, it is undisputed that when Roya Ahold announced on February 24, 2003 that it was
restating its financid statements due to both USF and the need to proportiondly consolidate the joint
ventures, the price of Royad Ahold common stock fell 63% and Roya Ahold ADRs lost 61% of their
vaue. (11183-184.) Following the announcement, Standard & Poor’ s rating agency cut the
company’s debt rating to junk status. (11191.) Other andystsissued similar reports cutting their
earnings forecast for Roya Ahold. (111192-198.) One such report noted that there was “atotd lack
of vishility,” and that the dramatic drop in share price “reflects investors disappointment and their total
loss of confidence in the stock.” (11 194.)
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GAAP and the acknowledged need to restate Microgtrategy’ s financia” would be insufficient on its
own, the magnitude, pervasiveness, and repetitiveness of the violations * serves to amplify the inference
of scienter to be drawn.” The court reasoned that “common sense and logic dictate that the greater the
meagnitude of arestatement or violation of GAAP, the more likely it is that such arestatement or
violation was made conscioudy or recklesdy.” Id. at 636 (citations omitted). See also Inre Telxon
Corp. Sec. Litig., 133 F.Supp.2d 1010, 1030 (N.D.Ohio 2000) (stating “ allegations of obvious ‘red
flags’ or warning signsthat financia reports are misstated, can, where the misstatements are of a
subsgtantia magnitude, give rise to a strong inference of fraudulent intent”); Rehm v. Eagle Finance
Corp., 954 F.Supp. 1246, 1256 (N.D.IIl. 1997) (stating “[t]he more serious the error, the less
believable are defendants protests that they were completely unaware of [the company’ g true financia
datus and the stronger is the inference that defendants must have known about the discrepancy™); Inre
Health Management, Inc. Sec. Litig., 970 F.Supp.192, 203 (E.D.N.Y. 1997) (stating “the alegations
of [the defendant’ 5] ignorance of al of these red flags present evidence of its fraudulent intent”). In this
case, the complaint portrays afraud so massve and pervasive throughout Roya Ahold and USF that it
strongly supports “an inference that fraud or recklessness was afoot” and this “ serves to amplify the
inference of scienter to be drawn.” In re Microstrategy, 115 F.Supp.2d at 636-37. Additiond
support for the inference of scienter are the comments of Roya Ahold'sinterim CFO Dudley Eustece,
who stated “I find it inconceivable that such afraud can remain undetected for so long.... [1]t does seem
to me aso quite extraordinary that a business can go on so long with the creation of fraudulent
receivables and they are not picked up, ether, by the way, by management or by the auditors.” (]

271.) Eustace dso explained that the fraudulent income reporting at USF “would have benefited quite
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alarge number of people at the top of the company, including the whole management Board,” because
bonuses were tied to earnings targets and stock price performance. (11269, 261.) Indeed, ayear after
Van der Hoeven and Meurs resigned on February 24, 2003, “in view of” the restatement and
accounting investigations, they returned part of the bonuses they earned in 2000 and 2001.%°

Accordingly, when dl of the factors above are consdered collectively, it is clear thet the
dlegations st forth in the complaint creste a strong inference that Van der Hoeven and Meurs knew
their statements were mideading or, a the very least, were reckless in not knowing.

The dlegations in the complaint also are sufficient to Sate a clam under Rule 10b-5(a) and ()
based on Meurs sinvolvement in a fraudulent scheme to artificidly inflate Royd Ahold' s financid
statements by improperly consolidating financia results from the joint ventureswith ICA, DAIH,
Bomprego, Paiz Ahold and IMR, which Roya Ahold did not control. As discussed above, Meurs
dlegedly drafted the control letter and rescinding Side letter for ICA, and thereby played a sgnificant
role in enabling Roya Ahold to fraudulently inflate its revenues.  Consequently, Meurs motion to
dismiss the Rule 10b-5(a) and (c) clamswill be denied. The complaint does not, however, dlege any
facts specificdly demondrating Van der Hoeven'srolein “any device, scheme or artifice to defraud,”
and therefore his motion to dismiss the Rule 10b-5(a) and (c) clamswill be granted.

2. Jan G. Andreae

30Van der Hoeven and Meurs collectively earned bonus compensation of 9.4 million eurosin
2001 and 7.6 million eurosin 2000. (11262.) The company’s corporate governance officer had
deemed these bonuses “ unjustly recelved” because they were based on Royal Ahold’ s overstated
financid results for those years. (1 261.)
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The complaint aleges that Andrese, like many of the other individua defendants, signed
materidly fase and mideading documents filed with the SEC. (11104, 451, 636.) Only one of these
documents, the May 18, 2001 Form 6-K, may be considered. ! The complaint states this document
was materidly mideading because it contained fiscal year 2000 financid results (which incorporated
inflated USF income and joint venture revenues), and that the plaintiffs relied on these documents. (1Y
636, 812, 819.) Furthermore, the factua alegations described above concerning Andreae’' s
participation in creating the control and side |ettersfor ICA creste a strong inference that Andrese
knew or was reckless in not knowing that the SEC document he signed contained fraudulent financia
data, which presented a materidly mideading portrayd of Royd Ahold'sfinancid resultsto investors,
(1485(e).) Thereisa strong inference that Andreae was aware of the fraud because the side letter to
ICA, which was concedled from Delaitte, directly contradicted the control letter. (11 336-342, 463.)
At the very leadt, even if Andrege did not know his Sde letter enabled fraudulent financid statements,
including the SEC document he signed, he was reckless in not knowing because such afailure to know

amounts to “an extreme departure from the standard of ordinary care.” Ottman, 353 F.3d at 343.%

3Royd Ahold's Form F-4 and S-4 filed August 17, 2001, aregistration statement for “pass-
through certificates,” and Form S-8 filed October 1, 2001, aregistration statement for USF s 401(k)
plan (1 104, 636), documents which were dso signed by Van der Hoeven and Meurs, will not be
consdered because the plaintiffs have not dleged they relied on these filings when purchasing Royd
Ahold common shares and ADRs.

2In his Motion to Dismiss and Reply to Response to the Motion to Dismiss, Andreae disputed
some of the facts aleged in the plaintiffs complaint and offered aternative explanations in an effort to
negate the inference of scienter. While important to the case, resolution of thisfactua disputeis
inappropriate when ruling on amotion to dismiss, because the court must “accept the well-pled
dlegations of the complaint astrue,” and “congtrue the facts and reasonable inferences derived
therefrom in the light most favorable to the plaintiff.” Ibarra v. United States, 120 F.3d 472, 474 (4th
Cir. 1997). The court can, however, consider the dternatives proposed by the defendant in evauating
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In addition to Andreae' s participation in the control |etter scheme, there are other factors that contribute
to a strong inference of scienter, such asthe massive Size of the resulting restatement and Andrese' s
service on Roya Ahold's Executive Board, which would have exposed him to warnings regarding both
the interna control problem at USF and Delaitte’ s concerns regarding consolidation of the joint
ventures®® Therefore, Andreag’ s moation to dismiss the § 10(b) and Rule 10b-5(a), (b), and (c) claims
will be denied.

3. Mark Kaiser and Timothy J. Lee

The complaint repestedly aleges Kaisar’ s direct and subgtantia involvement in the fraud at
USF, dating that he deliberately inflated rebate totals and created two sets of books, telling suppliers
they did not need to pay as much in rebates as they had previously agreed to pay. (11191, 212, 237-
42). Officidsa USF s suppliers Sara Lee and ConAgra colluded with USF officids to supply fase
confirmations of the vendor rebate amountsin order to perpetuate the scheme. (11232-234.) Thereis
no question the complaint sufficiently aleges Kaiser's awareness of the fraud at USF; the red question
concerning Kaiser is whether he made any false or mideading statements that were relied on by

investors.

whether the plaintiffs allegations create a strong inference of scienter.

33In addition to the SEC documents signed by Andreae, Rule 10b-5(b) liability might also
attach based on the control and side |etters he signed for ICA. The complaint dleges with sufficient
particularity the waysin which the control |etters were fase and mideading, and primary liability under
10b-5(b) might be appropriate because Andreae knew that the letters would enable Royd Ahold to
inflate the financid results communicated to investors. At this point, | will not decide whether the side
letters Signed by Andreae congtitute actionable statements under Rule 10b-5(b) because Andreae can
dill be held ligble for the SEC document he signed and the Sde letters are sufficient to trigger liability as
afraudulent scheme under Rule 10b-5(a) and (C).
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Unlike many of the other individua defendants, Kaiser, amarketing manager for USF, did not
serve Royd Ahold in an executive capacity and was not responsible for any of Royd Ahold'sor USF's
pressreleases® Kaiser, however, ill may be held primarily lidble for false statements communicated
to others with the knowledge that those statements would ultimately reach and be relied on by
investors. Primary liability under § 10(b) will atach if an individua makes“afase and mideading
gatement (or omission) that [he] know[s] or should know will reach potentia investors,” even if the
Satement reaches investors indirectly. Shapiro v. Cantor, 123 F.3d 717, 720 (2d Cir. 1997) (citing
Anixter, 77 F.3d at 1226).

Thetotdlity of the alegationsin the complaint creste a strong inference that Kaiser was the
origina source of information he knew would be communicated to and relied upon by investors and that
he knew thisinformation was materidly false. Further, evenif Kaiser did not make any actionable
statements under Rule 10b-5(b), he would still be subject to the Rule 10b-5(8) and (c) claims against
him because the plaintiffs have alleged with particularity Kaiser’ srole in the fraudulent scheme to inflate

the rebate total's, which led to fictitious financiad statements and afasdly inflated stock price.®

341t should be noted that the complaint doesin fact dlege that Kaiser signed 16 SEC
documents. (192.) Each of these documents, however, were USF filings which pre-date Roya
Ahold's acquisition of the company, and therefore cannot be considered.  See Ontario Pub. Serv.
Employees Union Pension Trust Fund v. Nortel Networks Corp., 369 F.3d 27, 34 (2d Cir. 2004).

%In his Motion to Dismiss, Kaiser relies on Deloitte Netherlands argument that the plaintiffs
have falled to dlege that the defendants misrepresentations were the proximate cause of the plaintiffs
loss. See also supra note 29. The complaint aleges that the defendants mideading statements, upon
which the plaintiffs relied directly and indirectly, caused the plaintiffs to purchase Royd Ahold stock a
atificidly inflated prices and suffer damagesthereby. (See, e.g., 1170, 811.) Such alegations are
aufficient a thisstage. See Inre Microstrategy, 115 F. Supp. 2d a 658 (“the rlevant inquiry is
whether the misstatement, in some reasonably direct way, ‘touches upon’ the reason for the
investment’ s declinein vaue.”) (citations omitted).
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Similarly, the complaint aleges that Timothy Lee, a USF purchasing executive, worked closaly
with Kaiser to cregte false promotiond alowance figures and to inflate USF s earnings. (11 237-242.)
Leedid not submit a brief in support of his motion to dismissthe § 10(b) and Rule 10b-5 claims,
electing instead to rely on the arguments set forth by his co-defendants. Constent with my ruling
concerning Kaiser, Lee may be primarily lidble under § 10(b) if he created fase or mideading
information knowing it would be communicated to and relied upon by investors, and he may be subject
to liability under Rule 10b-5(a) and (c) for hisrolein the schemeto artificidly inflate USF s earnings.
Accordingly, his motion to dismiss the § 10(b) and Rule 10b-5 clams will be denied.

4. James L. Miller

The plaintiffsfail to state a § 10(b) or Rulel0b-5(b) claim against Miller because they do not
dlege any fdse or mideading statements or omissions of materid fact attributable to Miller. The
plaintiffs have, however, stated a Rule 10b-5(a) and (¢) clam againgt Miller because they have
adequately aleged facts supporting a strong inference that Miller engaged in manipulative or deceptive
conduct, with knowledge, or at least with reckless disregard for, its deceptive nature.

The plaintiffs charge Miller with Sgning numerous materialy fase and mideading SEC
documents and issuing materidly fase and mideading satements regarding USF and Royd Ahold's
performance. The mgority of the SEC documents relied on by plaintiffs, however, cannot be
considered, either because they are barred by the statute of limitations or because they pre-date Royal
Ahold' s acquistion of USF in April 2000. See Ontario Pub. Serv. Employees Union Pension Trust
Fund v. Nortel Networks Corp., 369 F.3d 27, 34 (2d Cir. 2004) (stockholders do not have standing

to sue under § 10(b) and Rule 10b-5 when the company whose stock they purchased is negatively
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affected by the materia misstatement of another company, whose stock they did not purchase). The
only remaining SEC document signed by Miller isthe October 1, 2001 Form S-8, aregidration
gatement for USF s 401(k) plan, which plaintiffs alege contained false and mideading financid results
for Roya Ahold'sfiscal years 2000 and 2001. (1636.) According to Miller, however, this document
only pertainsto USF s401(k) plan. Plaintiffs have not dleged they are shareholders or participantsin
USF s401(k) plan or that they relied on this document when they purchased Roya Ahold securities,
and therefore it will not be considered.

Theremaining eight Statements by Miller are taken from press releases or conference cals with
andysts.*® The plaintiffs contend that Miller repeatedly misrepresented current or past facts about the
success of USF sand Roya Ahold' s acquisitions and mided investors about USF s and Roya Ahold's
financid condition. The statements, however, are most accurately described as puffery and/or forward
looking, and therefore they are not actionable. For example, in aMarch 2000 press release
announcing Roya Ahold's acquisition of USF, Miller stated “[t]jeaming up with Ahold is a magnificent
gep forward for U.S. Foodservice. The new economies of scale now available, the financid means
and the sharing of know-how and experience will greatly help U.S. Foodservice...” (1461). Morgan
Stanley Dean Witter reported that “Jm Miller, head of USF indicated on the company sponsored
conference call that USF was close to making an acquisition.” (1532). Miller stated in aMarch 2,

2001 press release “[w]e look forward to welcoming Mutud into the U.S. Foodservice family...” (1

3Two of the dleged “ tatements’ are actualy excerpts from analyst reports paragphrasing what
Miller said during conference calls. (See 111532, 635.) Under Fourth Circuit standards, it is doubtful
that Miller could be held lidble for these “ statements’ by third parties even if they were materialy
mideading. See Raab, 4 F.3d at 288; Hillson, 42 F.3d at 216 n.10.
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547.) Inthe second September 4, 2001 press release, Miller stated “[t]he planned acquisition of
Alliant goes hand-in-glove with our growth strategy...we should become a key a player in 15 new
dates.. Alliant’ s business-to-business e-commerce platform complements other ongoing initiatives
within U.S. Foodservice” (1591.) During the Third Quarter 2002 analyst presentation, Miller stated
“aswe're getting the Alliant sales force integrated and trained, | think you will see us coming into ‘03
and you'll see agradua improvement with the entire business...” (1699.) Such “soft” projections are
not material; moreover, the complaint does not alege how the above statements are mideading.

The other statements relate to USF and Royal Ahold' s operations and projected sales growth
drategy. Morgan Stanley Dean Witter reported that “Jm Miller, CEO of USF...Gave An Upbest
Presentation on Ahold’ s Foodservice Outlook on October 23, 2001...indicating a 10% minimum
annual saes growth...[based on Ahold’ s godl] to increase higher margin street account sales.” (1 635.)
In the Third Quarter 2002 Analyst Presentation, Miller talked about narrowing the gap between USF
and its competitor Sysco, stating “...I think probably next year, as we put our I'T systems together, we'll
have one platform across the United States. And at that point in time the metrics will match up amost
identical.” (1697.) In the same presentation, in response to an analyst question about whether to
expect more sdes declines because of the restructuring and integration of Alliant, Miller stated that
looking back, “[w]e probably lost $200m just because of some things that we didn’t do properly...” but
that “..I think as we end up this year you're going to see that our business is stabilized....we re getting
back to sdlling again, we' re getting back to marketing...you' re going to see organic saestotaly
grow...in the next two to three weeks our marketing department is going to announce severd very

maor contracts...” (11698). The plaintiffs argue in their oppostion brief that these Satements mided
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investors because Miller failed to reved that USF was having problems with itsinternd controls. (See
s’ Mem. in Opp'n to the Domestic Defs.” Motionsto Dismissat 23-24.) The comments made by
Miller, however, are primarily forward-looking statements about USF s operations and projected sales
numbers, and therefore are not actionable.  Plaintiffs attempt to rely on statements made by Van der
Hoeven and Meurs, who often participated in the same conference calls as Miller, regarding Roya
Ahold' sand USF sfinancid results, and aitribute these to Miller. This pleading approach failsto satisfy
the requirements of the PSLRA and Rule 9(b). Likewise, while Miller’ s response to the question about
the integration of Alliant partidly refersto past facts, the plaintiffs have failed to dlege with particularity
how this statement was false or mideading.

Although plaintiffsfail to alege any fase or mideading satements by Miller, they have stated a
clam for violations of Rule 10b-5(a) and (c) by aleging that Miller recklesdy inflated USF s earnings
by manipulating the promotiona alowanceincome.  As described above, USF was able to manipulate
its earnings to meet its targets by booking promotional alowance income before it had been earned, by
inflating the promotiond alowance amounts, and by interfering with the confirmation processin order to
sugtain the scheme.  Investigations reveded that Kaiser, described by the plaintiffs as Miller’ s “right-
hand man,” falsified many of the promotiona alowance records. (if188-91.) Kaiser worked with
Miller as asenior executive in sales and procurement since at least 1989, when Miller founded USF. (1
88.) The close and long-standing relationship between Kaiser and Miller, and the fact that Royd Ahold
has determined that USF overstated its pre-acquisition revenues by more than $97 million (1 17),
support the plaintiffs dlegation that Miller “ subgtantialy participated in the preparation of Ahold' sfdse

financid results. . .in providing USF sfinancid resultsto Ahold.” (187.) Seeeg., Inre
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Microstrategy, 115 F. Supp. 2d at 636 (holding that the magnitude, pervasiveness, and repetitiveness
of the accounting irregularities served to amplify the inference of scienter.)

The plaintiffs provide other facts supporting their dlegation that Miller was a* direct and
subgtantid participant” in the fraud. (1183.) The plaintiffs quote David F. McAnaly, aformer CFO of
acompany that merged with USF in 1997, who clamed that USF was using a “ smoke and mirrors
approach” to booking promotional alowance income since at least 1997, and perhaps since the
company was founded in 1989. (1231.) According to McAnally, “Jm Miller's approach was to book
[the promotiond alowance income] based on a history of being able to push those volumes through the
distribution cycle’ and that this approach “overstat{ed] their vaues by an awful lot of money.”" (1d.)

If these dlegations are true, then Miller may be ligble for hisrole in setting up ascheme “to artificidly
inflate the price of stocks by creating phantom revenue,” and thereby running afoul of § 10(b) and Rule
10b-5(a) and (c)’s broad purpose to “prevent practices that impair the function of stock marketsin
enabling people to buy and sall securities at prices that reflect undistorted (though not necessarily
accurate) estimates of the underlying economic vaue of the securitiestraded.” In re Global Crossing,
322 F.Supp. 2d a 337 (citations and quotations omitted) (holding that the accounting firm which
created mideading accounting practices used to inflate the company’ sfinancid statements could be

ligble under Rule 10b-5(8) and (c) even for yearsin which the firm did not issue audit opinions).*®

3"McAndly resigned after his company rejected his concerns and went through with the merger
with USF.

38| n addition, the complaint dleges that Miller knew of Ernie Smith's concerns regarding USF' s
accounting practices. (See, e.g., 119.) These alegations are supported by the memorandum sent by
Smith to Meurs, in which Smith explained that he was resgning because it was gpparent that the USF
management “was not as eager to have the financid records of the company at an acceptable Ahold
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The plaintiffs also focus on statements from Roya Ahold that indicate Miller played arolein
and/or recklesdy disregarded the promotional allowances scheme. On May 13, 2003 the company
announced Miller’ s resgnation, stating that the decison had been made “in light of the results of the
forensic accounting work . . . which had identified total overstatements of pre-tax earnings of
approximately USD 880 million.” (11244.) When asked later that day how the company had failed to
detect the earnings overstatements throughout the three-year period, de Ruiter responded: “The
explanation liesin theword ‘fraud.’” (11246.) Indeed, Roya Ahold's Statement of Defense filed with
the Enterprise Chamber of the Amsterdam Court of Appeals states that in response to the accounting
fraud disclosure, the company had taken severd measures, including the resgnation of Jm Miller, and
the indtitution of alawsuit againgt Miller to recover damages in connection with the fraud committed.
(See duly 13, 2004 Entwidtle Aff., Ex. 1 at 64.)

Findly, Miller's position as founding CEO of USF, and the fact that he regped unusud financid
awards as aresult of the earnings overstatements, contribute to the strong inference that Miller
participated in with knowledge of, or &t least reckless disregard for, the deceptive nature of the
promotiona alowance income manipulation at USF.  During aMay 8, 2003 conference call with
andysts, Royd Ahold'sinterim CFO Dudley Eustace explained that Kaiser and Lee were most likely
motivated to commit the fraud out of “loydty to the company and their boss with respect to mesting

targetsand . . . to the extent that targets were met bonuses were paid.” (1269.) Intheir complaint, the

level and that the team lacks integrity.” (See July 13, 2004 Entwidtle Aff., Ex. 8.). Similarly, the
memorandum from Eckelshot to Meurs stated that Smith was not comfortable with the promotiona
alowance accounting in part “ because he did not get the right information abouit it from Jm Miller and
Mark Kaiser (he stated that Mark lied about it to him).” (See July 13, 2004 Entwistle Aff., Ex. 9.)
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plaintiffs have described mideading bookkeeping practices that were alegedly set up by Miller, and
fraudulent vendor rebate confirmations that were recklesdy disregarded or encouraged by Miller.
Miller aso gained financidly when USF met its earnings targets. According to plaintiffs, USF s bonus
structure provided that when earnings targets were met, certain employees would receive bonuses of
33% or 50% of their sdlary. (1783.) In 2002 for example, Miller alegedly earned a 1.516 million
euro bonus. (182.) As Eustace explained, as aresult of the earnings manipulation at USF, “[b]onuses
were paid that would not have been under normal circumstances.” (221.)

In hismotion to dismissand in hisreply brief, Miller does not specificaly chdlenge the plaintiffs
Rule 10b-5(a) and (c) clams. Instead, Miller arguesthat dl of the plaintiffs § 10(b) and Rule 10b-5
adlegationsfall to create a strong inference that he acted with scienter.  In particular, Miller argues that
the fact he derted Royd Ahold executives at the time of the company’ s acquisition of USF that his
controls for promotiona alowance income were not good negates the inference of scienter. This
argument is not persuasive when considered with the other facts dleged by plaintiffs demondrating that
Miller knew about or perhaps put in place the improper bookkeeping methods as early as 1989, and a
least by 1997, well before the 2000 acquidition by Roya Ahold. The facts outlined above, including the
dlegations concerning Miller’ s role as CEO and his generous bonus compensation, considered
together, support a strong inference that Miller participated in the deceptive and manipulative
promotiond alowance accounting scheme a USF with knowledge or at least reckless disregard.
Accordingly, plaintiffs have stated a clam againg Miller for violation Rule 10b-5(a) and ().

5. Michad Resnick
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The plaintiffs do not alege that Resnick signed any documents filed with the SEC or made any
public statements which were materialy fase or mideading. Instead, plaintiffs attempt to Satea a§
10(b) and Rule 10b-5 claim against Resnick by dleging that “[a]s CFO of USF, he knowingly or
recklessy participated in the preparation of USF s and Ahold' s false financias which he unquestionably
knew would be disseminated to the investing public.” (Pls” Mem. in Opp’'n to Domestic Defs’
Motions to Dismiss at 37) (citing 1 1 8, 785, 802, 808). The complaint, however, does not alege any
facts that would raise a strong inference that Resnick knew or recklesdy disregarded the fact that the
promotional alowance numbers were fase, or that he knowingly or recklesdy approved the fse
financid datafor indlusion in USF and Roya Ahold financid reports The plaintiffs instead rly on
group pleading and conclusory alegations to assart that because Resnick was the Chief Financid
Officer of USF, and he reviewed and approved USF s financia reporting, he must have been involved
with the fraud. (192, 785.) This does not meet the heightened pleading requirements of the PSLRA
and Rule 9(b) and therefore the claims againgt Resnick will be dismissed.

6. Robert G. Tobin

Viewing the dlegations againg Tobin in ther totdity demondrates that the plaintiffs have failed
to plead facts sufficient to create a strong inference of scienter and, as aresult, the 8 10(b) and Rule
10b-5 dlams againgt Tobin must be dismissed. While the complaint dleges multiple false and

mideading statements by Tobin, most of these are best characterized asimmeaterid and forward

3The court is aware that after the amended complaint was filed, Resnick was indicted by the
U.S. Attorney in the Southern Didtrict of New Y ork on severa counts of conspiracy to commit
securities fraud, to falgfy financid records, and to make false filings with the SEC.  The plaintiffs
complaint, however, does not provide any specific factua alegations to support a strong inference that
Resnick played arolein the fraud or knowingly or recklesdy approved the false financid results.
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looking.*° Tobin signed only one SEC document that may vaidly be considered, the December 29,
2000 Regigration Statement (Form F-3 and S-3), which plaintiffs allege contained false and mideading
financia results for fiscal year 2000. (534.) The issue thus becomes whether there isa strong
inference that Tobin acted with the requisite scienter when he sgned the alegedly false and mideading
regisiration statement on December 29, 2000.

The plaintiffs argue thet, as Presdent and CEO of Ahold USA, Tobin must have known of the
fraud and lack of interna controls at USF due to the pervasiveness, magnitude, duration, and scope of
the scheme, especidly since Miller, the president and CEO of USF, reported directly to Tobin. In
addition, there were two red flags the plaintiffs believe should have derted Tobin, as a member of
Roya Ahold's Executive Board, to the control problems and fraud at USF. Firgt, Miller notified Roya
Ahold “at the time of the acquisition on April 1, 2000, that USF had ‘ poor systems' and that the USF
‘systems controlling my PA is not good and needed attention.”” (11 17, 272, 274.) Second, on July
24, 2000, Ddloitte & Touche sent amemo to the Roya Ahold Executive Board notifying the board that
USF had week interna controls following the recent acquisition and merger. (See July 13, 2004
Entwidle Aff., Ex. 5.) While the memo from Deloitte on July 24, 2000, like the natification from Miller,

warned Roya Ahold's Executive Board that USF had wesk internal controls, it aso discussed the

“OFor example, Tobin's statement that “[w]e anticipate total synergy savings of over USD 30
million in year one, growing to over USD 60 million in year two” (1502), is a projection of future
performance not worded as aguarantee. Similarly, his statement “[f]or Ahold, the planned acquisition
of U.S. Foodservice isamgor srategic legp forward” (1461), isimmaterid puffery. The only
gatement by Tobin that might arguably be consdered actionableis his August 16, 2000 claim that
“[w]e are very pleased with operations at U.S. Foodservice,” (1502), because it might amount to a
materid omisson. Assuming it could be considered materid, the facts aleged do not establish Tobin's
scienter a the time of the satement. Additiondly, the plaintiffs do not dlege Tobin's participation in a
fraudulent scheme or device with sufficient particularity in order to state a Rule 10b-5(a) or (c) clam.
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ways in which those problems were being addressed. Rather than creating a strong inference that
Tobin was aware of fraud at USF, the memo leads to an inference that Tobin was aware there was a
potentia for fraud, but aso that action was being taken to remedy the problem. These two red flags,
standing aone, do not support a strong inference that by December 29, 2000, Tobin acted with
fraudulent intent or recklessness when he sgned the regigtration statement.

7. William J. Grize

With respect to Grize, the complaint fails to dlege mideading satements with particularity and
to ate facts creating a strong inference of scienter. Other than his positions as President and CEO of
Ahold USA and an Executive Board member of Roya Ahold, which began in September 2001, and
the fact that he sgned some SEC filings, very littleisdleged. Consequently, Grize s mation to dismiss
the 8 10(b) and Rule 10b-5 claims againgt him will be granted.

8. The Deloitte Defendants

The plaintiffs dlege that Deloitte & Touche LLP (“Deoitte U.S.”) and Deloitte & Touche
Accountants (“Deloitte Netherlands™) violated 810(b) and Rule 10b-5(a), (b) and (c) when they
certified Royd Ahold'sfinancid results without qudification for the company’ s Statements and annua
reports from 1999 through 2001. The plaintiffs alege that the Delditte defendants knew or recklesdy
disregarded the fact that Royd Ahold' sfinancia results were materidly overstated and in violation of
Dutch and U.S. GAAP due to the improper consolidation of joint venture revenue and inflated
promotiona adlowances. Therefore, the plaintiffs argue, the Deloitte defendants should be held ligble

for al misstatements of Royd Ahold'sfinancid results as well as false assartions that the financia
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gatements conformed with Dutch and U.S. GAAP and GAAS (1 740-744.) The plaintiffs
dlegations, however, fail to support astrong inference that Deloitte U.S. and Deloitte Netherlands
acted with scienter; accordingly, the § 10(b) and Rule 10b-5 claims asserted againgt them will be
dismissed.

As outlined above, the 810(b) and Rule 10(b)-5 claims against the Delaitte defendants must
mest the pleading requirements of the PSLRA. Faintiffs attempt to satisfy the scienter requirement for
the Ddl oitte defendants by dleging that the auditors acted recklessy in certifying Royd Ahold' sfinancid
results. In order for recklessness to provide a strong inference of scienter as defined by the PSLRA,
plaintiffs must alege facts demondirating thet *the accounting practices were so deficient that the audit
amounted to no audit at al or that . . . no reasonable accountant would have made the same decisons if

confronted with the samefacts.” Zucker v. Sasaki, 963 F. Supp. 301, 307 (S.D.N.Y. 1997) (internal

“Despite plaintiffs arguments to the contrary, Deloitte U.S. and Delaitte Netherlands are
legdly didtinct, autonomous firms and will be treeted as such. The plaintiffs assert that Deloitte U.S. and
Deaitte Netherlands should be viewed as one entity because the firms “ operated as a single auditing
firm in auditing Ahold’s annud financid statements’ and therefore both entities should be held fully ligble
for financid misstatements semming from Roya Ahold' s U.S. operations aswell asits internaiond
joint ventures. (11753.) In support of thisview, the plaintiffs point out that Deloitte U.S. auditors were
responsible for auditing USF and other Royad Ahold subsidiariesin the U.S. and that these results were
then forwarded to Deloitte Netherlands for incorporation in the Ahold annua reports. (1 753.) The
plantiffs dso cite the fact that Deloitte U.S. served asa“file reviewer” for Deloitte Netherlands to
make sure that audited financia statements conformed with U.S. GAAP before they were incorporated
in SEC filings. (11751.) Thesefacts show at most that the two firms * acted as a source of information”
for one another and coordinated efforts; they do not support a finding that the two firms operated as
oneentity. SeeInre AM International Inc. Sec. Litig., 606 F. Supp. 600, 607 (S.D.N.Y. 1985).
Paintiffs emphasis on the facts that the two firms shared a brand name and the corporate website
described a“globd” firm are smilarly unavailing. 1t iswell recognized that “[m]ember firmsinan
international accounting association are not part of a single firm and are neither agents nor partners of
other member firms smply by virtue of using the same brand name.” Nuevo Mundo Holdings v.
PricewaterhouseCoopers LLP, No. 03 Civ. 0613 GBD, 2004 WL 112948, *3 (S.D.N.Y. Jan. 22,
2004) (citing In re Lernout & Hauspie Sec. Litig., 230 F.Supp.2d 152, 170 (D.Mass.2002)).

77



quotations and citations omitted). The “mere misgpplication of accounting principles [such as GAAP
and GAAS*] by an independent auditor does not establish scienter.” 1d.*® The plaintiffs must instead
alege facts demondrating thet “the nature of those violations was such that scienter is properly
inferred.” In re Microstrategy, 115 F. Supp. 2d at 651. Violations that would contribute to a finding
of scienter may include the auditor’ s reckless disregard of “red flags,” or known risk factors that the
auditor should have heeded and in response modified its audit process or opinion. See, eg., Inre AOL
Time Warner, Inc. Sec. and ERISA Litig., Nos. 1500, 02 Civ. 5575, 2004 WL 992991, *34, n.51
(S.D.N.Y. 2004).

The plaintiffs dlege that the Deloitte defendants violated the professiond standards proscribed
by GAAP and GAAS and recklessly disregarded numerous red flags concerning both the promotional
alowances fraud and the improper joint venture consolidation. Fird, the plaintiffs alege thet the
Deaitte defendants knew about the lack of internal controls at USF as early as 2000 yet failed to
subsequently modify their audit plans or quaify their opinions. In support of this dlegation, the plaintiffs
point out that on September 4, 2000, Roya Ahold’'s Audit Committee discussed the need to tighten

internal controls related to promotiona alowancesa USF. (11763.) Plantiffs alege that the Deloitte

“2GAAS’ refersto the Generaly Accepted Accounting Standards which govern the conduct
of externd audits by public accountants.

“The plaintiffs contention that this represents “an devated legd standard for pleading scienter
againg accountants that is not the standard under the PSLRA” ismisplaced. (See Pls” Mem. in Opp’'n
to the Motions of the Deloitte Defendants at 6.) Courts consstently construe the PSLRA to require
such specificity in order to establish scienter on the part of independent auditors. For example, the very
case plaintiffs rely on as authority that the “PSLRA’ s pleading requirements do not distinguish between
corporate defendants and accountants,” went on to apply the Zucker standard from the Southern
Digrict of New York. Seelnre Microstrategy, 115 F. Supp. 2d at 650.
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defendants participated in the Audit Committee meetings and reviewed the Committee’ s minutes as part
of their audit planning

process. (Id.) Theplantiffsaso rely on the July 24, 2000 letter from Deloitte Netherlands to the
Royd Ahold Executive Board in which Deoitte reported an $11 million accounting fraud & USF' s
Buffado divison and a necessary $90 million restatement of vendor income by USF inits April 1, 2000
financid report. (July 13, 2004 Entwistle Aff., Ex. 5).* Notably, both problems relate back to
accounting practices prior to Roya Ahold's acquisition of USF, at which time Dédloitte U.S. was not
USF sauditor. Theletter itsalf does not demongtrate that either Deloitte defendant disregarded the
“red flag” of prior accounting problems at some USF divisons. Reather, the letter shows that Deloitte
U.S. conducted aforensic audit of the Buffao scheme, that the culpable individuals behind the fraud

were fired, and that because of Ddoitte' s concern about the weak internd controls at USF, Ddoitte

“The July 24, 2000 letter is not mentioned anywhere in the plaintiffs complaint. The Delaitte
defendants argue that it should not be considered by the court because it represents anew alegation
not raised in the complaint. Hayes v. Whitman, 264 F.3d 1017, 1025 (10th Cir. 2001)(“While it
might be appropriate for a court to consider additiond facts or legal theories asserted in aresponse
brief to amotion to dismissif they were consstent with the facts and theories advanced in the
complaint, acourt may not consder dlegations or theories that are incongstent with those pleaded in
the complaint.”)(citations omitted); Zachair, Ltd. v. Driggs, 965 F. Supp. 741, 748, n.4 (D. Md.
1997) (“...[the plaintiff] isbound by dlegationsin the complaint and cannat, through the use of motion
briefs, amend the complaint”). Whileit istrue that the plaintiffs do not explicitly cite the July 24, 2000
letter in their complaint, they do spesk generaly about Deloitte’ s due diligence” work in relaion to
Roya Ahold's USF acquisition as abasis for Deloitte’ s early awareness of accounting problems with
USF. (119, 17.) Further, the Deloitte defendants do not dispute the authenticity of the July 24, 2000
letter. It ismore practical to congder the letter for purposes of these motions than to require an
amendment to the complaint. Congstent with the other alegationsin the plaintiffs complaint, the July
24, 2000 letter demonstrates that the Deloitte defendants were aware of weak interna controls at USF
and that it adjusted its audit plans and procedures as aresult. Likewise congstent with the complaint,
however, the letter does not establish that the Deloitte Defendants were recklesdy disregarding audit
risks or actively participating in the vendor rebate fraud.
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implemented additiona oversight and confirmation procedures. In fact, the $90 million negative
adjusment to USF s income statement (which again, related to practices prior to Royal Ahold's
acquisition of USF and prior to Deloitte’ s role as accountant for the company) came about as a result
of Deloitte' s recommendation that USF abandon its higtoricaly “very aggressve income recognition”
policy in favor of amore conservative gpproach.  Thus, the Ddloitte defendants “awareness’ of prior
problems at USF can hardly be viewed as making them complicit in the subsequent fraudulent
accounting problems given that Ddloitte was actively raisng the issue of weak interna controls with
Royd Ahold’'s management and implementing additiona confirmation procedures to address the
promotiona alowance audit risk.

The plaintiffs dso dlege that USF CFO Ernie Smith “derted” Deloitte about the vendor rebate
fraud a USF in 2001 and that Deloitte “ignored” his warning (111 4, 19), yet this alegation is not
supported by the record.* In their opposition to the Deloitte defendants motions to dismiss, the
plantiffs rely on four documents that were not origindly referenced in their complaint: (1) an April 12,
2001 memorandum from Ernie Smith to Meurs (July 13, 2004 Entwistle Aff., Ex. 8); (2) aMay 23,
2001 memorandum from Roya Ahold's Thijs Smit to Meurs reporting on an internd investigation of

Ernie Smith’s departure, interna controls, and promotiond alowances issues at USF (Jduly 13, 2004

“Ddoitte U.S. filed a Rule 11 motion to strike this dlegation and other dlegations that James
Copeland “ supervised and coordinated al of Deoitte’ swork” for Roya Ahold. The court reserved
judgment on Ddoitte U.S.’s motion to strike until review of thismation to dismiss. The plaintiffs offer
no evidence to refute Copeand's affidavit which declares that he served only in an advisory capecity
for Royd Ahold and other large clients and that he did not “coordinate and supervise the work on the
Ahold audits” (See Ddloitte U.S. Mation to Strike, Ex. 1.) The court agrees with the defendants that
the plaintiffs alegations pertaining to Smith and Copeand lack sufficient evidentiary support, and
therefore they will be stricken and dismissed dong with the rest of the § 10(b) and Rule 10b-5 claims
againg the Ddloitte defendants. Rule 11 sanctions, however, are not warranted.
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Entwistle Aff., Ex. 6); (3) aFebruary 26, 2003 e-mail message from Ernie Smith’ s former assstant
Joyce Horney to de Ruiter (July 13, 2004 Entwistle Aff., Ex. 7); and (4) aMarch 5, 2001 e-mall
message from Paul Ekelschot to Meurs regarding Ernie Smith’s departure (July 13, 2004 Entwistle
Aff., Ex. 9).% Thereisno evidence that either of the Delditte defendants ever received any of these
communications. Evenif they did, none of these documents supports the plaintiffs alegation that Ernie
Smith told Deloitte about vendor rebate fraud at USF and that Del ditte subsequently ignored his
warning. The Ernie Smith memorandum to Meurs primarily concerns past and present interna control
problems and improper promotiond alowance income recognition, aswell as financia adjustments
made as aresult of USF s practices prior to Roya Ahold' s acquisition of the company. Nowhere does
Smith mention Ddloitte & Touche or suggest they were aware of any deliberate wrongdoing. When
Smith discusses the financid adjustments made to remedy past accounting errors, he explicitly refersto
the lidbility of “previous auditorsof USF.”  Similarly, theinternd memorandum from Smit to Meurs
discusses Ernie Smith's departure, and the company’ s concern over inadequate controlsat USF. The
only mention of Deloitte & Toucheisthat the U.S. auditors agreed that the “alowance tracking
mechanisms within [USF] are not adequate’ and that in an effort to verify the promotiona alowances,
“Delaitte & Touche confirmed, without exception, gpproximately 56% of the April 2000 and 52% of
the December 2000 total promotiond alowance baance through confirmations and subsequent cash
receipts.” (July 13, 2004 Entwistle Aff., Ex. 6.) Both the February 26, 2003 e-mail message from

Joyce Horney, Smith’s former assistant, to de Ruiter and the March 5, 2001 Ekelschot e-mail message

“For the reasons discussed supra in note 44, the court will consider these documents because
they relate to and are not inconsstent with the alegations in the complaint. Aswith the July 24, 2000
|etter, however, the e-mail messages and memoranda do not dter the outcome of the scienter analysis.
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to Meurs recounted Smith’s concerns about accounting practices related to promotiona allowances,
but neither message mentioned whether Smith had aerted Ddloitte & Touche about his concerns. In
short, nothing that plaintiffs point to supports their claim that the Del oitte defendants knew about or
recklesdy disregarded any “red flag” raised by Smith.

The plaintiffs alege numerous other “red flag” warnings which they contend the Deloitte
defendants recklessly disregarded. Firdt, the plaintiffs alege that the high management turnover at USF
from 1997 to 2001 must have aerted the Deloitte defendants that there was a higher than normd risk
for accounting improprieties. (1783.) The complaint, however, does not plead particular factsto
explain why the Déloitte Defendants should have concluded the high turnover was the result of fraud
rather than another reason. Further, the plaintiffs alege that the Ddl oitte defendants ignored the
increased risk that management would misstate Royd Ahold' s financia results because their bonus and
compensation structure was linked to earnings results and because Roya Ahold was relying on an
inflated stock price to fund its acquisitions. (1d.) It isnot uncommon, however, for large, publicly held
companies to tie compensation to earnings results or to have aggressive growth strategies, and plaintiffs
do not alege that these circumstances provided a motive for the Ddloitte defendants to participate in the
dleged fraud. Seelnre Sunterra Corp. Sec. Litig., 199 F. Supp. 2d 1308, 1334 (M.D. Fla. 2002)
(rgecting plaintiffs contention that a company’s * aggressve growth strategy” was asufficient “red flag”
and noting that there was “no assertion that [the auditor] itself had amotive to participate in the aleged
fraud”).

The plaintiffs allege that the Dd oitte defendants violated Dutch and U.S. GAAS provisions by

failing to gppropriately plan and modify audits given their awareness of internal control wesknesses a
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USF. (11 756-765.) They contend this aleged oversight was particularly egregious because Ddloitte &
Touche, asthe “dominant accounting firm in the grocery and foodservice industries,” had dready
encountered vendor rebate problems with severa other foodservice clients and therefore knew that
vendor rebates were a Sgnificant audit risk issue. (111 766, 9.) According to plaintiffs, the Deloitte
defendants failed to gpproach the USF audit with the appropriate degree of “ skepticism” and obtain
sufficient evidentiary materid to confirm management’ s representations asis required by the GAAS
when an auditor knows that its client has weak or unrdiable internd controls. (i1 758, 769.) These
adlegations, however, are contradicted by other alegationsin the plaintiffsS complaint, which
demongtrate that the Dl ditte defendants had in fact encouraged Roya Ahold management to improve
USF sinterna controls and had implemented additiona procedures to confirm the vendor rebate
amounts. The plaintiffs repeatedly quote from the May 8, 2003 conference call in which Royad Ahold's
interim CFO Dudley Eustace told the press that Deloitte flagged the inadequate interna control problem
“in every report.” (111485, 513, 535, 570, 594, 637, 664, 684, 705, 757.) As plaintiffsthemsalves
acknowledge in their complaint, “ Deloitte was required to communicate interna control failures noted
during the audits to Ahold's Audit Committee Snce it isa ' reportable condition’ under Dutch GAAS
and U.S. GAAS (AU 88 325 and 380.01 and NAS § 400(49)).” (1757.) The plaintiffsaso alege
that Deloitte U.S. sent letters to USF suppliers requesting confirmation of rebate amounts payable or
owed to USF. (I 770-771.) These allegations do not support a strong inference that Deloitte was
recklessy disregarding the problem of wesk internal controls at USF, rather they demondtrate that the
Deaitte Defendants were acting in accordance with applicable professona standards which advised

that when an auditor is faced with auditing a client with wesk controls and high risk, the auditor “should
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congder confirming the terms of the transaction with the other parties in addition to examining
documentation held by the entity. . . .” (See Ddoitte U.S. Mat. to Dismiss at 17) (citing Codification of
Accounting Standards and Procedures, Statement on Auditing Standards No. 1, § 330.08 (American
Ingt. of Certified Pub. Accountants 1972)). Indeed, the plaintiffs complaint acknowledges thet it was
Deloitte U.S.’s confirmation process that first uncovered the vendor rebate fraud in February 2003.
(See 11204: “In conjunction with the fisca 2002 audit of USF, [Royd Ahold' 5] auditors, D&T,
discovered in February 2003 through its confirmation process that certain accrued vendor alowance
receivable balances purportedly due from vendors were overstated.”) (quoting from the 2002 Form
20-F).

The plaintiffs contend, however, that Deloitte U.S.’s audit confirmation process was deficient
because they “knowingly and wrongfully sent these Audit Confirmation Letters to saes executives a the
vendors,” individuas who had amotive to misrepresent the vendor rebate amounts, rather than to
accounting department personnd. (1 770.) In support of this alegation, the plaintiffs rely on a section
within AU § 330, the GAAS provison which covers audit confirmation procedures. Y et as Deloitte
U.S. point outs, this provision directs auditors to send confirmation requests “to a third party who the
auditor believes is knowledgeable about the information to be confirmed. For example...[an] officid
who is respongble for the financia indtitution’s relaionship with the dient or is knowledgesble about the
transactions or arrangements.” AU 8330.26. Deoitte U.S. apparently operated within their
professiona standards when they eected to send the confirmation letters to the sales representatives.
Maintiffs contend that the Deloitte defendants should have sought corroborating evidence for the

confirmation letters (1 771), yet “‘[e]ven if [the auditor] should have done more to attempt to uncover
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and disclose the aleged fraud, without factua alegations tending to establish knowledge of those
practices on [the auditor' | part,” an auditor’ sfallure to do moreis‘legdly insufficient.” In re Livent,
Inc. Sec. Litig., 78 F. Supp. 2d 194, 218 (S.D.N.Y. 1999) (quoting The Limited, Inc. v. McCrory
Corp., 683 F. Supp. 387, 394 (S.D.N.Y. 1988)); see also In re Software Toolworks I, 50 F.3d
615, 627 (9th Cir. 1994) (affirming didtrict court’s holding that the auditors review of the client's
licensing agreements with vendors and outside confirmations of these agreements refuted a strong
inference of scienter and that “[p]laintiffs contention that [the auditor] should have performed further
inquiries and investigations, arguing with the benefit of hindsight, does not establish that the audit was
reckless.”).

Furthermore, the plaintiffsS complaint aleges more than once that the Deloitte defendants were
deliberately deceived regarding the true status of the vendor rebates. (1147, 204, 232.) The
complaint quotes from Roya Ahold’'s 2002 Form 20-F which states that:

[a]s part of the fraud, certain members of USF management

and other employees interfered with the audit confirmation

process for vendor alowance receivables from vendors,

concedled vendor contracts and their true terms, made

misrepresentations regarding the absence of prepayments from

vendors, and caused the creation of certain inaccurate accounting

records.
(147.) The complaint also quotes from an interview with interim CFO Dudley Eustace who explained
that USF executives “created fase figures for promotionda alowances’ which were then “ supported by
false confirmations from people working within the suppliers companies” (1240.) These dlegations

conflict with the plaintiffs assertions that the Deloitte defendants must have known about the fraud or

recklessy disregarded it. Based on these inconsstencies in the complaint, it isimpossble to draw a
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“grong inference’ that the Deloitte defendants knew about or recklessy disregarded the vendor rebate
fraud at USF. SeelnreLivent, 78 F. Supp. 2d a 217-18 (holding that plaintiffs failed to establish
scienter where the complaint contained alegations demondrating that the auditor’s client “went to
condderable lengths to conced the truth” from the auditors).

Additiondly, the plaintiffs alege that the Deloitte defendants extensive rlaionship with Roya
Ahold compromised its ability to aggressvely seek the truth from company management and conduct its
audits with the gppropriate level of independence. Specificdly, the plaintiffs assert that “ Deloitte had
effectively abandoned its independence in connection with Ahold because of Deloitte' s consulting, tax,
advisory, risk management, due diligence and other non-audit work.” (122.) The plaintiffs adlegations
do not particularly state the extent to which the Ddloitte defendants benefitted economically from any
consulting or “non-audit” work, and conclusory dlegations that the auditors sood to gain financialy by
participating in or recklesdy disregarding the client company’ s fraud are not sufficient under the
PSLRA'’s heightened pleading standard. See, e.g., Reiger v. Price Waterhouse CoopersLLP, 117
F. Supp. 2d 1003, 1007 (S.D. Cal. 2000) (stating that a *large independent accountant will rarely, if
ever, have any rationa economic incentive to participatein its client’s fraud” because an “accountant’s
success depends on maintaining a reputation for honesty and integrity”); In re Oxford Health Plans,
Inc. Sec. Litig., 51 F. Supp. 2d 290, 294 (S.D.N.Y. 1999) (holding that “generalized economic
interests’ such as*receipt of compensation and the maintenance of a profitable professond business
relationship” does not condtitute a sufficient motive for purposes of pleading scienter) (citations
omitted). See also Inre Microstrategy,115 F. Supp. 2d at 655 (noting that in order to find that an

auditor’ s lack of independence from its client supports a strong inference of scienter, the plaintiffs must
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dlege “more than just a desire to receive compensation for professond auditing duties’). For example,
inIn re Microstrategy, the auditors had agreed to sdll their client company’ s products and to serve as
a consultant with regard to those products, thereby earning “* substantia financid rewards,” including
$188,000 in licencing fees and an undisclosed amount for consulting fees” Id. at 654. The product
and service contracts required a long-term commitment from the company, and therefore purchasers
would be less likely to enter into the contracts unless there was “clear assurance of the Company’s
financid hedth.” 1d. & 655. The plaintiffs argued that this arrangement meant that the auditors had a
“direct stake’ in the continued success and perceived profitability of the company. 1d. The court
agreed with the plaintiffs that such an arrangement compromised the auditor’ s independence and was
corroborative of a strong inference of scienter on the part of the defendant auditors. 1d. at 655-656.
The plaintiffsin this case, however, do not alege particular facts that indicate the Dl oitte defendants
had a*“direct stake’ in Roya Ahold' s financid results.

The plaintiffs dso dlege that Deloitte U.S. was particularly compromised because it served as
the interna auditor for Royd Ahold. (1750.) The plaintiffsdlege that “ Deloitte’' s Saff were literdly
‘camped out’ in a conference room at USF’ yet they failed to correct the lack of interna controls or to
“report on and correct” the promotiona alowance fraud. (18.) Asdiscussed previoudy, however, the
plaintiffs also repeatedly acknowledge in their complaint thet the Deloitte defendants reported the
problem of weak internd controls at USF in “every report” to the Roya Ahold management. (111 485,
513, 535, 570, 594, 637, 664, 684, 705, 757.) The plaintiffs conflicting alegations do not support a
“drong inference’ that the Dd oitte defendants were somehow complicit in the alleged fraud or

purposefully turned ablind eyetoit. While Deloitte’ s repested recognition of the internal controls
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problem may a best support afinding that the Deloitte defendants were negligent in handling a known
audit risk, it does not suggest they were reckless or acting with fraudulent intent. See, e.g., Rieger, 117
F. Supp. 2d at 1009 (stating that the auditor’ s failure to inquire further about the client’ s contract
documents “may show negligence, but it does not suggest avareness of fraud.”).

Smilarly, the fact that Ddoitte U.S. performed interna audit services for USF for severd
months during 2000 and 2001 does not provide sufficient basis to infer that the Deloitte defendants
were aware of and recklesdy disregarded the vendor rebate fraud, see In re Sione & Webster, Inc.,
Sec. Litig., 253 F.Supp.2d 102, 133-34 (D.Mass.2003) (holding that allegations that auditors "were
regularly present at [the company’ S| corporate headquarters throughout the year and had continual
access to and knowledge of [the company’s] private and confidential corporate financia and business
information,” is not enough to establish scienter), particularly, where as here, the plaintiffs complaint
aso dleges that the Dl oitte defendants were purposdly deceived by the individuas perpetrating the
fraud. Asto the clam that the Deloitte U.S. team compromised its independence by serving on USF's
interna audit gaff, Ddoitte U.S. counters that only the Deloitte U.S. internd audit staff undertook this
assgnment, not its external audit team, and that under the then applicable professiona standards, such
an arrangement was acceptable. (See Deloitte U.S. Reply Mem. of Law in Further Supp. of its Mot. to
Dismissat 13)

Findly, the plaintiffs argue that the magnitude and pervasiveness of the fraud provides astrong
inference that the Deloitte defendants must have been reckless in their audits of Roya Ahold. The
vendor rebate fraud at USF resulted in Royd Ahold making an $385 million restatement. Whileit is

true that courts have found that substantial restatements can support a strong inference of scienter on
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the part of the auditors, such findings are usudly coupled with other compelling factors, such asthe
reckless disregard of red flags or evidence that the auditors had compromised their independence. See,
e.g., Inre Microstrategy, 115 F. Supp. 2d at 651-656 (concluding that the magnitude of the
restatement and the GAAP violations, as well the auditors disregard for red flags and failure to
maintain an independent relationship, supported a strong inference of scienter); In re Sunbeam Sec.
Litig., 89 F. Supp. 2d 1326, 1345 (S.D. Ha. 1999) (finding the sheer magnitude of the company’s
restatement combined with the auditors failure to recognize multiple red flags, including the existence of
week interna controls, and appropriatey plan and modify its audit, established scienter); Carley
Capital Group v. Deloitte & Touche, LLP, 27 F. Supp. 2d 1324, 1339-1341 (N.D. Ga. 1998)
(holding thet the dragtic overstatement of financid results coupled with the alegations that the auditor
defendants “were heavily involved in the management” of the company and had violated numerous
GAAP and GAAS provisions provided “strong circumstantial evidence of reckless or conscious
misbehavior”). While this case doesinvolve amassive financia restatement, this fact alone cannot
establish scienter on the part of the Deloitte defendants. The restatement resulted from fraud originating
at USF which was actively concedled from the auditors. Where, as here, “the magnitude of the fraud
was accompanied by the thoroughness of its conceslment,” scienter will not be inferred on the part of
the auditor. InreLivent,78 F. Supp. 2d at 217.

The plaintiffs likewise fail to plead scienter with respect to the Deloitte defendants' review of
the joint venture consolidation.  The plaintiffs argue that the Delditte defendants knew or recklesdy
disregarded the fact that Roya Ahold improperly consolidated joint venture revenue in violation of

U.S. and Dutch GAAP. Under these prevailing accounting standards, a company may only consolidate
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joint venture revenue if it has control over the entity. (724) (citing GAR 8214:103aand NCC
§2:24b). Control can be demonstrated by magjority ownership or by evidence that one party hasthe
power to dictate decisions for the partnership. (See Accounting Research Bulletin No. 51,
Consolidated Financial Statements, Deloitte U.S. Mot. to Dismiss, Ex. O and SEC Release No. 33-
6641, 17 C.F.R. 8210.3A-02, Ex. P.) Intheingtant case, Roya Ahold represented that it had
decison-making control over five separate joint ventures in which the company owned only a50 %
interest (or 49% in the case of one).*” Roya Ahold was able to justify consolidation by providing
“control letters’ sgned by Royd Ahold executives and senior representatives from the joint venture
partners which stated that in the event of a dispute Royd Ahold'sview would govern. (1338.) The
control lettersfor ICA, Bompreco, DAIH, and Paiz Ahold were negated by secret “side letters’ that
dated that Royal Ahold and its partner had not actualy agreed to grant decision-making authority to

Royd Ahold.®® (11305, 306.) The plaintiffs smultaneoudy contend that the Delditte defendants

4"Thefive joint ventures implicated here are MR, Bompreco, Disco, Paiz Ahold, and ICA.
The JMR joint venture was created in 1992 and operated in Portugdl. (11 320-321.) Roya Ahold
owned a49% gake in MR, and the governing documents provided for joint control by Roya Ahold
and its Portuguese partner. (11321, 322.) The Bompreco joint venture was established in Brazil in
November 1996. (1355.) Royd Ahold held 50% of the voting shares and 50.1% of the total capita
of Bompreco until it acquired amgjority interest and control over Bompreco in July 2000. (111 356,
725.) The DAIH joint venture was a South American operation established in January 1998. (1 361.)
Royad Ahold owned a 50% interest in the DAIH joint venture until it acquired mgority control over
DAIH in August 2002. (11 363,365.) Paiz Ahold was a Centrd American joint venture established in
December 1999. (11343.) Initidly Roya Ahold owned 50% of Paiz Ahold, (1d.) and then a33 1/3 %
stake after January 1, 2002. (1354.) In April 2000 Roya Ahold acquired a 50% interest in the ICA
joint venture which operated in Scandinavia. (1179.)

“8The complaint only contains particular facts regarding the execution of a control letter and a
contradictory sde letter for the ICA joint venture. The facts pertaining to the other joint ventures are
dleged generdly.
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recklessly approved the consolidation despite knowing it was improper to do so, and that the Deloitte
defendants encouraged the control |etter and side |etter scheme by asking Roya Ahold to provide
evidence of its control over the joint ventures. The andys's shows that these dlegations are insufficient
to establish scienter on the part of either of the Deloitte defendants.

The plaintiffs argue that from as early as 1998, the Dl oitte defendants knew there was a
problem with Royd Ahold's consolidetion of joint ventures, yet the Deloitte defendants continued to
sgn off on Royad Ahold's consolidation. To support this dlegation, plaintiffs rely on two letters: (1) the
August 24, 1998 letter from Deloitte Netherlands to Meurs, and (2) the April 13, 2000 letter from
Deaitte Netherlands to Meurs and the Roya Ahold Executive Board. (See July 13, 2004 Entwistle
Aff., Ex. 2and Ex. 3)) The August 24, 1998 |etter stated that “ after consultation with our US Nationa
Office, [we concluded)] that consolidation for the mgjority of the Ahold joint ventures was not
acceptable under U.S. GAAP [for fiscal year 1997]."%° (July 13, 2004 Entwistle Aff., Ex. 2) The
letter explained that Deloitte Netherlands had approved the past consolidation because of Royal
Ahold s representations that the joint venture agreements would be modified to demongtrate the
company’s control over the partnership, but that any future consolidations would need to be fully
subgtantiated by an evidence file demongtrating Roya Ahold's control, something that Deloitte
Netherlands had dready requested and that Roya Ahold was preparing. The letter so Stated that due

to the increased materidity of the joint ventures, if Royd Ahold did not provide sufficient evidentiary

“9The only two disputed joint venturesin the present case existing at this time were the MR
and Bompreco partnerships.
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support for its control over the joint ventures, a pro-active restatement would be warranted to correct
the financid reportsfiled with the SEC.

The April 13, 2000 |etter from Deloitte Netherlands to the Roya Ahold Executive Board and
Meurs stated that “[a]fter some agitated discussions [regarding consolidation]...[oJur Nationd Officein
the USA has permitted usto issue our opinion on the 20-F for the year ended January 2, 2000 based
on your representations that sde letters would be obtained from your joint venture partners.” (Jduly 13,
2004 Entwigtle Aff., Ex. 3.) Theletter asked for control letters (caled “sde letters’ in this exhibit) as
well asafact filefor the IMR and DAIH joint ventures as evidence that Roya Ahold truly had control
over the joint ventures and therefore could consolidate them. (Id.) Deoitte Netherlands explained that
the control |etters should be signed by individuas with “the necessary leve of authority” from the joint
venture partners and from Roya Ahold. (1d.)*

The August 1998 and April 2000 letters show that the Deloitte defendants were seeking
confirmation that Roya Ahold did indeed have the requisite degree of control over the joint ventures to
justify consolidation. These letters do not demonstrate, as plaintiffs suggest, that the Deloitte defendants
recklessy encouraged Roya Ahold to “ manufacture” evidence of control. The record shows that
Royd Ahold eventudly provided contral |etters which purported to grant control to Roya Ahold for the
Bompreco, DAIH, Paiz Ahold, and ICA joint ventures, but not for IMR. (1306, 342.) The plaintiffs

contend that none of these control |etters should have been relied upon and that the ICA control |etter

A pparently a satisfactory control letter with regard to Bompreco aready had been provided.
(See duly 13, 2004 Entwistle Aff., Ex. 3)
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in particular was inherently “suspicious’ and should not have been accepted by the Deloitte defendants.
(1 24, 342))

Paintiffs assertion that the Deloitte defendants * suggested the use of Sde |etters to obscure the
truth” about Roya Ahold's control over the joint ventures does not withstand scrutiny. (14.) Under
the gpplicable accounting guidelines, a company may only consolidate ajoint venture if it can show that
it exercises control over the joint entity. (1 724) (citing Dutch GAAP provisons GAR § 214.103a and
NCC 8§ 2:245(1)). Normally, control is evidenced by majority ownership, but it can also be established
by showing that one party has the power to direct the joint venture' s decisions® Therefore, when
Royd Ahold wished to consolidate joint venturesin which it did not own amgority share, in order to
comply with their professona standards the Deloitte defendants were required to seek proof that Royal
Ahold did indeed exercise control over the joint ventures. By asking for an evidence file or a control
letter, the Deloitte Defendants were not encouraging a fraudulent scheme, rather, they were adhering to
their professona guiddines. Evidence obtained from third parties, such asthe joint venture control
letters, is consdered more reliable than management representations alone. See AU 8 326.21(a)
(“When evidentia matter can be obtained from independent sources outside an entity, it provides
greater assurance of rdiability for the purposes of an independent audit than that secured solely within

the entity.”). See also Inre Worlds of Wonder Sec. Litig., 35 F.3d 1407, 1426 (9th Cir. 1994)

*1SFAS No. 94 governs consolidation and the related Regulation S-X defines “ controlled by”
to mean “the possession, direct or indirect, of the power to direct or cause the direction of the
management and policies of a person, whether through the ownership of voting shares, by contract, or
otherwise.” 17 C.F.R. § 210.1-02(g). (See Ddlaitte U.S. Reply Mem. in Further Supp. of its Mot. to
Dismissat 21, n.16.)
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(holding that the auditors provision of “evidence indicating that the accounting decisons were
reasonable negates the plaintiffs attempt to establish scienter”).

The plaintiffs contend that the “ questionable’ nature and timing of the ICA control letter should
have been ared flag warning the Delaitte defendants that Roya Ahold was fraudulently representing its
control over dl joint ventures. (1342.) Roya Ahold acquired a 50% interest in the Scandinavian ICA
joint venture in April 2000. (1179.) The plaintiffs alege that Ddloitte “warned” Roya Ahold that its
fifty percent interest in ICA could not be consolidated (1 336), and the April 13, 2000 letter from
Deloitte Netherlands mentions that the auditors would like to discuss “how Ahold should account for
thisjoint venture.” Soon after, Meurs drafted a control letter dated May 2, 2000, which was signed by
Andreae on behaf of Royd Ahold and by Fahlin on behalf of one of the ICA partners. (111 338, 339.)
The control letter stated that although the ICA joint venture was a partnership, in the event of a dispute,
Royd Ahold s view would govern. (1 339.) Thisletter was, however, in the words of the plaintiffs,
“neutralized” by a separate Sde letter also signed by Andreae and Fahlin, confirming that the other ICA
partners “did not agree that Ahold had the right to impose its views in the event of a disagreement over
the operations of the ICA joint venture.” (1 339.)

The plaintiffs themsdves acknowledge that the second set of “side letters’ that negated the
control lettersfor ICA, Bompreco, DAIH, and Paiz Ahold were concedled from Deloitte. In their
complaint, the plaintiffs quote from the Roya Ahold Supervisory Board' s report to shareholders, which
datesthat: “[t]heinvedtigation into the joint venture letters found that there had been conceal ment of
side letters from Ahold’' s Supervisory Board, Audit Committee and our auditors, Deloitte & Touche

and that the consolidation of these joint ventures into Ahold' s financid statements had been in error.”
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(1313) If Deloitte were complicit in the joint venture fraud, as the plaintiffs repeatedly suggest in their
opposition brief, there would be no reason for the Roya Ahold executives to conced the Sde letters
from the Deloitte defendants. Plaintiffs alegations do not support a strong inference that Deloitte
Netherlands was acting with scienter when it approved Roya Ahold's consolidation of its joint
ventures. Inre Sunterra Corp., 199 F. Supp. 2d at 1338 (“[B]ecause an independent accountant
often depends on its client to provide the information base for the audit, it is dmaost aways more difficult
to establish scienter on the part of the accountant than on the part of its client.”) (citation omitted).

The plaintiffs argue that the Delaitte defendants should not have sgned off on consolidating
JMR, because the August 1998 and April 2000 letters establish that Roya Ahold never provided
Deloitte with evidence thet it controlled IMR. Deloitte Netherlands argues that from the beginning
Roya Ahold represented to the public that “based on its direct manageria role, representation on
JMR’ s board of directors and stockholders agreements, Ahold includes [IMR] in the Company’s
consolidated financia statements.” (See Dungt Dec., Ex. B at 13 and Ex. C at 14) (quoting Roya
Ahold' s1997 and 1999 20-F). Therefore, Deloitte cannot be said to have purposely mided the public
regarding Roya Ahold's ahility to consolidate IMR. Moreover, both Deloitte defendants argue that
because IMR only accounted for approximately 5% of Roya Ahold'stota revenuein fiscal year 1999,
lessthan 4% in fiscd year 2000, and less than 3% in fiscd year 2001, any financia misstatement
resulting from consolidating IMR was immaterid as a matter of law. See, e.g., Glassman v.
Computervision Corp., 90 F. 3d 617, 633, n.26 (1t Cir. 1996) (holding that alleged misstatements
ranging from 3% to 9% regarding the projected backlog of orders were immaterid); Inre First Union

Corp. Sec. Litig., 128 F. Supp. 2d 871, 895 (W.D.N.C. 2001) (alleged understatement of losses
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amounted to only 2.1% of operating earnings and 2.8% of earnings and was therefore immaterid).
While it may be that the Deloitte defendants were negligent in continuing to alow the consolidation of
JMR based only on the representations made by Roya Ahold executives rather than additiona externa
evidence, this judgment call regarding ardatively smal portion of Royd Ahold' sfinancid results does
not support a strong inference of recklessness by the Deloitte defendants.

Examined collectively, the plaintiffs alegations do not support a strong inference that the
Deaitte defendants knew or recklesdy disregarded that Royal Ahold' sfinancid statements were
materially misstated due to the overstated promotiona alowances and the improper consolidation of
joint venture revenue. Some of the “red flags’ relied on by plaintiffs demondrate that the Deloitte
defendants were aware of wesk interna controls at USF and the need to independently verify the
vendor rebate amounts, but they do not establish *an egregious refusal to see the obvious, or to
investigate the doubtful,” giving rise to a strong inference of recklessness. In re Oxford Health Plans,
Inc., 51 F. Supp. 2d a 295 (quotations and citations omitted). Similarly, the fact that the Deloitte
defendants failed to discover the secret Sde letters negating the control |etters does not indicate
recklessness by the auditors, especialy where, as here, the plaintiffs complaint itsdf includes
gtatements acknowledging that the Deloitte defendants were purposaly mided by Roya Ahold
executives. Accordingly, the 8§ 10(b) and Rule 10b-5 clams against Deloitte U.S. and Deloitte
Netherlands will be dismissed. Likewise, because the plaintiffs have failed to dlege facts demondrating
scienter, let done that the Deloitte defendants engaged in “ deceptive or manipulative’ conduct, the
plaintiffs Rule 10b-5(8) and (c) clamswill be dismissed.

9. Ahold USA
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The 8 10(b) and Rule 10b-5 clams against Ahold USA must be dismissed because the
complaint failsto alege facts sufficient to creste a strong inference of scienter. In their attempt to creste
an inference of scienter, the plaintiffs alege that Ahold USA knew about the accounting fraud thet
occurred & its subsdiaries, Tops and Giant-Carlide. The complaint, however, offers no factua
adlegations or red flags supporting this concluson. Ingteed, the plaintiffs rely on the fact thet the
companies share a parent-subsidiary relationship. 1t cannot smply be assumed that Ahold USA, asthe
parent company, was aware of or recklessin not knowing about the fraud at its subsidiaries, Tops and
Giant-Carlide. See Alpharma Inc. Sec. Litig., 372 F.3d 137, 151 (3" Cir. 2004); In re Comshare,
Inc. Sec. Litig., 183 F.3d 542, 554 (6™ Cir. 1999); Chill v. General Electric Co., 101 F.3d 263,
270-71 (2™ Cir. 1996). In addition, the plaintiffs argue that because Tobin and Grize, who both served
as President of Ahold USA, were dlegedly aware of the fraud a USF,* they should have been avare
of the smilar fraud that took place a Tops and Giant-Carlide. Asnoted earlier, see supra Part
[1(E)(6) and (7), however, the complaint failed to alege facts to support a strong inference of scienter
by Tobin or Grize. Asaresult, Ahold USA’s moation to dismissthe § 10(b) and Rule 10b-5 clams will
be granted.

10. Ahold USA Holdings

The complaint is completely devoid of any factud dlegations that could create a Srong
inference of scienter with respect to Ahold USA Holdings. In fact, beyond the dlegation that it serves
as Royd Ahold's holding company in the U.S. and “coordinated the activities of Ahold's United States

regiond retail operating companies’ (1 60), including Tops and Giant-Carlide, the complaint contains

2USF isawholly owned subsidiary of Roya Ahold and is not asubsidiary of Ahold USA.
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no factua dlegations concerning Ahold USA Holdings. Therefore, the § 10(b) and Rule 10b-5 clams

againg Ahold USA Holdings must be dismissed.

F. Royal Ahold Defendants Motionsto Strike

In their motion to dismiss, the Royd Ahold defendants argue that the alegations concerning the
fraud a Disco, the fraud a Tops and Giant-Carlide, and certain statements concerning Royd Ahold’'s
integration of its acquisitions should be stricken.®® Motions to strike may serve avauable purpose
when they dlow courts and parties to avoid wasting time and resources on immaterid matters. “Such
motions are disfavored, however, and usually should be denied unless the alegations * have no possble
relation to the controversy and may cause prejudice to one of the parties”” Graff v. Prime Retall,
Inc., 172 F.Supp.2d 721, 731 (D.Md. 2001) (quoting 5A Wright & Miller, Federal Practice and
Procedure 88 1382 (2d ed. 1990)).

The Roya Ahold Defendants argue that the allegations should be stricken because they are
immaterid. The defendants also argue that the alegations concerning the fraud that took place at
Disco, Tops, and Giant-Carlide, should be stricken because the plaintiffs have not adequately pled
scienter with respect to such fraud. The proper inquiry on amotion to strike, however, is not whether
the defendants acted with scienter, but instead, whether the alegations pertaining to such fraud are
materidly relevant to the plaintiffs clams. Under the Federd Rules of Civil Procedure, courts have the

discretion to strike from any pleading “ any redundant, immeterid, impertinent or scanda ous matter.”

3Van der Hoeven and Meurs adopted the Roya Ahold defendants motion to strike arguments
aswall.
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Fed.R.Civ.P. 12(f). Therefore, in deciding the Royd Ahold Defendants motion to strike certain
dlegations, | will congder whether the alegations at issue are materid to the claims brought by the
plantiffs

1. Disco

In January 1998, Roya Ahold established Disco Ahold Internationa Holdings N.V. [DAIH], a
50/50 joint venture with Veox Retail Holdings [VRH]. At the outset of the joint venture, DAIH
controlled 50.35% of Disco, and on November 13, 1998, DAIH purchased the remaining portions of
Disco. InJuly 2001, Roya Ahold acquired additiond shares of DAIH from VRH, increasng its
ownership percentage to 55.9%. Following VRH's default on a debt, in August 2002 Roya Ahold
assumed full ownership of DAIH, including its subsidiary, Disco. (11165.) The plantiffsdlegethat inits
2002 Form 20-F, Roya Ahold admitted that its interna investigation of Disco’s operations reveded
fraud because of a* series of sugpicious transactions, some of which involved the use of fictitious
invoices to conced or mischaracterize payments, or payments that were otherwise improperly
documented.” (1313.) Roya Ahold' sfinancid restatement following the fraud a Disco amounted to a
difference of 8 million euros on its pre-tax earnings. (11256.) In totd, the wrongdoing at Disco inflated
Roya Ahold's pre-tax earnings by 0.48% for 2000 and 2001. (See Royd Ahold Defs’Maot. to
Dismissa 31.) The defendants argue that the fraud at Disco should be stricken asimmaterial because
it amounted to such asmall percentage of Royd Ahold's pre-tax earnings.

The Supreme Court has rgjected the use of a gtrict numerica formula or a bright-line test for
materidity, stating that “[a]ny approach that designates a single fact or occurrence as dways

determinative of an inherently fact-specific finding such as materidity, must necessarily be overinclusive
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and underinclusve” Basic Inc. v. Levinson, 485 U.S. 224, 236, n.14 (1988). In addition, though it
lacks the force of law, “the SEC has commented that various ‘[q]uditative factors may cause
misstatements of quantitatively smal amountsto be materid.” Ganino v. Citizens Utilities Co., 228
F.3d 154, 162-63 (2™ Cir. 2000) (quoting SEC Staff Accounting Bulletin No. 99, 17 C.F.R. pt. 211,
subpt. B). Asaresult, questions of materidity concerning fraud should not be decided quantitatively
based on a bright-line cutoff but instead, the “total mix of information” should be looked at quditatively.
While not outcome determingtive, the fact thet the fraud a Disco amounted to such aminuscule
portion of Royd Ahold's pre-tax earningsindicates that it is unlikely such information would have
“dgnificantly dtered the ‘totd mix’ of informetion made available” Basic, 485 U.S. at 232. Seealso
Hillson, 42 F.3d at 219 (holding that a company’ s income prediction, which was off by only 0.5%,
wasimmaterid); Inre First Union Corp. Sec. Litig., 128 F.Supp.2d 871, 895 (W.D.N.C. 2001)
(holding that losses of understatement of “amere 2 .1 percent of operaing earnings’ are immaterid).
In addition to the rdatively smdl financid impact of the fraud at Disco, it is aso unimportant with
respect to the centrd issuesin thiscase. Disco, which owns supermarkets in Argenting, is an overseas
subsdiary of Royd Ahold. Thefraud at Disco is not linked to the improper consolidations or joint
ventures that took place a Roya Ahold or to the fraudulent promotiona alowances at USF.
Consequently, because the fraud a Disco amounted to only 0.48% of Roya Ahold's pre-tax earnings
and is unrelated to the dleged fraud at Royal Ahold and USF, the alegations concerning Disco are
immaterial as ameatter of law and the Royd Ahold defendants motion to strike such alegations will be
granted.

2. Topsand Giant-Carlisle
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The vendor alowance fraud that took place a Tops and Giant-Carlide was remarkably smilar
to the fraud that took place at USF. (See, e.g., 135.) Inits 2002 Form 20-F, Roya Ahold disclosed
that itsinternd investigation reveded that the accounting fraud at Tops “ conssted of intentiond
improper recognition of vendor alowances and pervasive earnings management, including the recording
of unsupported vendor alowance income, premature recognition of contract signing fees and vendor
alowance hillings, over- billings to vendors and the improper holding of company funds at vendors, as
well as other ingtances of earnings management” and the fraud at Giant-Carlide “conssted of pervasive
earnings management, including the intentional deferral of earned vendor alowance receivables and
vendor allowance accrued reserves, aswell as the improper holding of company funds at vendors.” (1]
35.) Smilarly, thefraud a USF involved “fictitious and overstated vendor allowance receivables and
improper or premature recognition of vendor allowances and an understatement of cost of goods sold.”
(Id.) Asareault, the fraud a Tops and Giant-Carlide may be materid to understanding and proving
the fraud that took place at USF, and the defendants motion to strike the allegations concerning Tops
and Giant-Carlide will be denied>

3. Satements Concerning Royal Ahold’s Integration of Its Acquisitions

The plaintiffs have dleged that the defendants made false and mideading statements regarding
the integration of Roya Ahold' s acquisitions. In response, the Roya Ahold defendants argue that those
statements should be stricken because they are immaterid puffery and, therefore, are not actionable.

As discussed eaxrlier, the plaintiffs have adequately stated a claim under Rule 10b-5(b) against Royd

4This should not be taken as aruling on the scope of discovery and how it may be limited in
regard to Tops and Giant-Carlide.
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Ahold and certain individua defendants based on fd se stlatements and SEC filings made by the
defendants. While some of the statements cited by plaintiffs will not be actionable, at this stage of the
proceedings, | need not address each individua statement alegedly made by the defendants to make

that determination. The defendants mation to strike these alegations will be denied.

G. Section 11 and Section 12

Plaintiffs also bring clams under § 11 and 8 12(a)(2) of the Securities Act of 1933 based on
dlegedly fase and mideading statements in the registration statement and the prospectuses associated
with the September 2001 Globa Offering.>®  All defendants except Royd Ahold argue that the dlaims
should be dismissed because the plaintiffs have failed to plead their § 11 and § 12 clams with the
particularity required for alegations of fraud by Fed.R.Civ.P. 9(b). The defendants aso argue that the
plaintiffs have failed to state a clam under 8 11 because they have not adequately demonstrated that the
Roya Ahold shares they purchased are tracesble to the allegedly false or mideading registration
satements. Likewise, the defendants argue that the plaintiffs have failed to state aclam under § 12
because they have not adequately pled that they directly purchased shares from or were solicited by the

various defendants.

% The plaintiffs bring § 11 claims againg Royd Ahold, Deloitte Netherlands, the lead
underwriters, the globa underwriters, Van der Hoeven, Meurs, de Ruiter, Miller, Andreae, Fahlin,
Tobin, and Grize (Count IV). The plaintiffs are suing Roya Ahold, the lead underwriters, the global
underwriters, Van der Hoeven, and Meursfor violations of 8 12(a)(2) (Count V). The claims against
the globa underwriters, however, are being dismissed for lack of subject matter jurisdiction. See supra
Pat 11(C)(2). Likewise, the clams againgt Fahlin and de Ruiter, are being dismissed for lack of
persond jurisdiction. See supra Part 11(B)(2) and (4).
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Under 8 11 of the Securities Act of 1933, any person acquiring a security issued pursuant to a
materialy false or mideading registration statement may recover damages. Section 11 imposes ligbility
when “any part of the regidtration statement, when such part became effective, contained an untrue
gtatement of materia fact” or amateria omission. 15 U.S.C. 8§ 77k(a). “[A]ny person acquiring such
Security” may sue certain enumerated persons, such as those who signed the registration statement,
directors, accountants, and underwriters. Id. Unlike the anti-fraud provison § 10(b) which requires
plaintiffs to prove scienter and reliance on the mideading statement, 8 11 has generdly been regarded
asimposing anegligence or drict lidbility sandard.  See Herman & MacLean v. Huddleston, 459
U.S. 375, 382 (1983) (“If aplantiff purchased a security issued pursuant to aregistration statement, he
need only show a materid misstatement or omission to establish his prima facie case. Liability agangt
the issuer of a security isvirtudly absolute, even for innocent misstatements.”) (citing Feit v. Leasco
Data Processing Equip. Corp., 332 F. Supp. 544, 575 (E.D.N.Y. 1971) and 15 U.S.C. § 77k(b));
Ernst & Ernst v. Hochfelder, 425 U.S. 185, 208 (1976) (distinguishing the negligence standard under
§ 11 from the intentiona conduct required under 8 10(b)). Seealso Inre Global Crossing, Ltd. Sec.
Litig., 313 F. Supp.2d 189, 195 (S.D.N.Y. 2003) (“No intent to defraud need be alleged under
Section 11.7).

Courts have congtrued 8 11 narrowly, holding that only plaintiffs who can trace their sharesto
the particular fase or mideading regidtration statement may benefit from the drict liability imposed by §
11. See eg., Leev. Ernst & Young LLP, 294 F.3d 969, 976-977 (8th Cir. 2002) (a cause of
action under 8 11 “exists for any person who purchased a security that was originaly registered under

the allegedly defective registration statement—so long as the security was indeed issued under that
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regidtration statement and not another.”); Barnes v. Osofsky, 373 F.2d 269, 272 (2d Cir. 1967)
(reasoning that 8 11 was meant to provide aremedy only for those who purchased shares pursuant to a
particular registration statement, whereas other provisions which contain some form of a scienter
requirement are not limited to newly registered securities); In re Global Crossing, 313 F. Supp. 2d at
207-208 (holding that only plaintiffs who purchased shares under the mideading regisiration statement
had standing under 8 11, noting that “[t]hose who purchased in the open market shares that were
properly registered in an earlier offering are relegated to the securities fraud remedies that include
[scienter and reliance] requirements’); Kirkwood v. Taylor, 590 F. Supp. 1375, 1378 (D. Minn.
1984) (noting that the “[d]trict application of the tracing requirement...is consistent with the statutory
scheme”).*® Courts have recognized, however, that because shares are often traded and purchased
electronicaly by brokers, it may be difficult to trace purchased shares back to the origind regigtration
datements. Thisis particularly true when the company has a number of outstanding shares dready
issued, rether than afinite universe of shares issued pursuant to one regidtration statement in an initia
public offering. See, e.g., Shapiro v. UJB Financial Corp., 964 F.2d 272, 286 (3d Cir. 1992)
(stating thet “[b]efore discovery takes place, however, it isimpossible for plaintiffs to know whether

their shares were newly issued or were purchased in the secondary market.”); Barnes, 373 F.2d at

5Courts have reasoned that because § 11 provides aremedy to “any person acquiring such
security,” standing should not be limited to those individuas who purchased securitiesin an initid public
offering; sanding also exigts for aftermarket purchasers who satisfy the tracing requirement. See, e.g.,
Rosenzweig v. Azurix Corp., 332 F.3d 854, 872-73 (5th Cir. 2003); DeMaria v. Andersen, 318
F.3d 170, 175-178 (2d Cir. 2002); Leev. Ernst & Young LLP, 294 F.3d 969, 977 (8th Cir. 2002);
Joseph v. Wiles, 223 F.3d 1155, 1159 (10th Cir. 2000); Hertzberg v. Dignity Partners, Inc., 191
F.3d 1076, 1080 (9th Cir. 1999); Krimv. pcOrder.com, Inc., 210 F.R.D. 581, 585 (W.D. Tex.
2002).
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271-272 (acknowledging that tracing can be complicated in part because “most trading is done through
brokers who neither know nor care whether they are getting newly registered or old shares’); Inre
Initial Public Offering Sec. Litig., Nos. 21 MC 92, 01 Civ. 3857, 01 Civ. 8408, 2004 WL
2297401, *38 (S.D.N.Y. Oct. 13, 2004) (limiting plaintiffs § 11 class period to exclude al purchases
meade after untraceable securities entered the market). Therefore, at the pleading stage, “[p]laintiffs
have not been required to explain how their shares can be traced; generd dlegations that plaintiff
purchased “pursuant to” or tracesble to afase regidtration statement have been held sufficient to Sate a
dam.” InreGlobal Crossing, 313 F. Supp. 2d at 208 (citing Shapiro, 964 F.3d at 286; Inre Crazy
Eddie, Sec. Litig., 747 F. Supp. 850, 854-55 (E.D.N.Y. 1990); In re AES Corp. Sec. Litig., 825 F.
Supp. 578, 592 (S.D.N.Y. 1993)). In classaction suits, in order to properly plead a8 11 claim, “a
named plaintiff must have purchased shares tracesble to the chalenged offering.” In re Global
Crossing, 313 F. Supp.2d at 207.

Section 12(8)(2) of the Securities Act provides aremedy for a person who purchases a
security from another person who offered or sold such security “by means of a prospectus...which
includes an untrue statement of materia fact” or amaterid omisson. 15 U.S.C. 8 771(8)(2). Section
12(8)(2) aso has been regarded as imposing a negligence standard. See Hershey v. MNC Financial,
Inc., 774 F. Supp. 367, 375 (D. Md. 1991). Under 8 12(8)(2), standing is limited to those persons
who purchased securities pursuant to public offerings made via a prospectus, and does not extend to
individuas who purchased securities under private sdes contracts. Gustafson v. Alloyd, Inc., 513
U.S. 561, 580-84 (1995). The Supreme Court has interpreted “ offers or sells’ to apply to any person

who passestitle or interest in a security to a buyer for vaue or solicits an offer to buy a security.
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Pinter v. Dahl, 486 U.S. 622, 642-51 (1988) (focusing on the “defendant’ s relationship with the
plaintiff-purchaser” and rgjecting the * subgtantia factor” test to determine liability for fear thet this
approach would expose lawyers, accountants and other professionas ancillary to the sales transaction
to lidbility under 8 12). See also Gasner v. Bd. of Sup'rs of the County of Dinwiddie, 103 F.3d
351, 365 (4th Cir. 1996) (acknowledging the Pinter holding); In re RAC Mortgage Inv. Corp. Sec.
Litig., 765 F. Supp. 860, 865 (D. Md. 1991) (noting that although the Pinter court was interpreting
the meaning of a statutory seller within the context of 8 12(1), the Second, Third, Fifth and Ninth Circuits

have extended the holding to §12(a)(2)). The Pinter holding limited § 12(8)(2) liahility to “immediate
slers” or those who were directly involved in the actua solicitation of a securities purchase. 486 U.S.
at 644, n.21. The Supreme Court emphasized that “[t]he solicitation of a buyer is perhaps the most
criticd stage of the salling transaction...brokers and other solicitors are well positioned to control the
flow of information to a potentia purchaser, and in fact, such persons are the participants in the sdlling
transaction who mogt often disseminate materia informetion to investors.” 1d. at 646. The Pinter
“immediate sdller” reguirement has been interpreted to mean that in afirm commitment underwriting,
where the issuer of securities sdlls shares to underwriters who in turn resell the shares to the public, the
issuer and its agents can only be ligble under § 12()(2) if they “‘ successfully solicitfed]’” the plaintiff’s
purchase of securities,” and were “‘motivated at least in part by a desire to serve [their] own financia
interests or those of the securities owner.”” Shaw v. Digital Equipment Corp., 82 F.3d 1194, 1215
(1st Cir. 1996) (quoting Pinter, 486 U.S. a 647). Accordingly, “neither involvement in preparation of
aregidration statement or progpectus nor participation in ‘activities relaing to the sae of securities,

gtanding aone, demongtrates the kind of relationship between defendant and plaintiff that could
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establish satutory sdller datus.” Id. at 1216. See also Rosenzweig v. Azurix Corp., 332 F.3d 854,
871 (5th Cir. 2003) (holding thet in afirm commitment underwriting, “[t]he issuer may only beliable
under 8 12(a)(2) if the plaintiff aleges *that an issuer’ s role was not the usud one; that it went farther
and became avendor’s agent.’”) (citations omitted); In re Stratosphere Corp. Sec. Litig., 1 F. Supp.
2d 1096, 1120 (D. Nev. 1998) (plaintiffs must prove that “[d]efendants solicited the purchase of the
Securities, as described in Pinter, even though those securities were ‘sold’ by various underwriting
firms.”) (citations omitted); PPM America, Inc., v. Marriott Corp., 853 F. Supp. 860, 875 (D. Md.
1994) (finding on summary judgment that plaintiffs could not hold issuers ligble under 8 12(a)(2)
because they purchased their shares from underwritersin afirm commitment underwriting). But see
Kensington Capital Management v. Oakley, Inc., No. SACV97-808GL TEEX, 1999 WL 816964,
*5 (C. D. Cd. 1999) (refusing to follow PPM and holding that an issuer may be consdered a statutory
sdler in afirm commitment underwriting) (citations omitted).

In some instances, courts have acknowledged that determining whether a defendant qualifies as
adatutory seller under 8 12(a)(2) isa“question of fact, not properly decided on a motion to dismiss.”
In re Stratosphere, 1 F. Supp. 2d at 1120. See also Inre Paracelsus Corp., 6 F. Supp.2d 626, 632
(SD. Tex. 1998) (observing that “[t]he determinations of a‘seller’ under the leading cases that have
interpreted Section 12...have been rather fact intensive questions,” and therefore should be considered
“in an evidentiary context rather than on a bare pleading”) (citations omitted).

Before determining whether the plaintiffs have standing to sue under § 11 and § 12, | will
discuss whether Rule 9(b) applies to these clams. Because § 11 and 8 12 are based in negligence and

do not include a scienter requirement, Newcome v. Esrey, 862 F.2d 1099, 1106 (4th Cir. 1988), it is
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generdly recognized that Fed.R.Civ.P. 9(b) does not apply to such clams. Seelnre USEC Sec.
Litig., 190 F. Supp. 2d 808, 826 (D. Md. 2003) (“*[A] plaintiff isnot required under 8 11 to plead or
prove fraud. Liability under § 11 isvirtudly absolute even for innocent misstatements.”) (citing
Huddleston, 459 U.S. at 382); In re Jiffy Lube Sec. Litig., 772 F. Supp. 258, 260 (D. Md. 1991)
(*Section 11 sounds in negligence, not fraud, and therefore, is not subject to the particularity
requirements of Fed.R.Civ.P. 9(b).”). While recognizing that scienter is not an element of § 11 and
§12, many circuit courts and & least one court in this district have nonetheless required that the
plantiffs alegations be pled with particularity pursuant to Fed.R.Civ.P. 9(b) when the plaintiff’s clams
sound in fraud. See Rombach v. Chang, 355 F.3d 164, 170-71 (2d Cir. 2004); In re Stac Elecs.
Sec. Litig., 89 F. 3d 1399, 1404-05 (9th Cir. 1996); Melder v. Morris, 27 F.3d 1097, 1100 n.6 (5th
Cir. 1994); Shapiro v. UJB Fin. Corp., 964 F.2d 272, 288 (3d Cir. 1992); Searsv. Likens, 912 F.
2d 889, 893 (7th Cir. 1990); Hershey v. MNC Financial, Inc., 774 F. Supp. 367, 376 (D. Md.
1991) (holding that Rule 9(b) appliesto § 11 and § 12 claims when these clams are essentidly
‘averments of fraud’). In so holding, courts have applied Rule 9(b) when plaintiffs nomindly assert their
8§11 and 8 12 clams*“do not sound in fraud” but make no effort to support such clamswith non-fraud
or negligence dlegations. In re Stac Elecs. Sec. Litig., 89 F.3d at 1405 n.2 (“nomind efforts are
unconvincing where the gravamen of the complaint is plainly fraud and no effort is made to show any
other basisfor the clamslevied at the Prospectus.”). See also Inre Ultrafem Inc. Sec. Litig., 91 F.
Supp. 2d 678, 690-91 (S.D.N.Y. 2000) (applying Rule 9(b) where “plaintiffs make little, if any, effort
to differentiate their assarted negligence clams from the fraud claims which permeate the Complaint™).

Cf. Inre NationsMart Corp. Sec. Litig., 130 F.3d 309, 314 (8th Cir. 1997) (reversing lower court
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and holding that Rule 9(b) did not apply because the plaintiffs § 11 and § 12 dlaims expresdy
disavowed any claim of fraud and because § 11 and 8§ 12 do not require fraud as an eement).

The Section 11 and 12 defendants (minus Roya Ahold) urge the court to apply the heightened
pleading standard of Rule 9(b) and to find that the plaintiffs have failed to plead their § 11 and § 12
clamswith sufficient particularity. Rule 9(b) requiresthat “[i]n al averments of fraud or mistake, the
circumstances condlituting fraud or mistake shall be stated with particularity.” The plaintiffs contend that
Rule 9(b) iswholly ingpplicableto § 11 and § 12 because they have not aleged fraud for those claims,
and that even if Rule 9(b) did apply, they have met its requirements. | agree with the plaintiffs. Firg, |
find the 8 11 and § 12 claims are not based on alegations of fraud, and therefore Rule 9(b) does not
aoply tothem. The plaintiffs complaint states. “for the purposes of [Section 11 and Section 12
clamg], Lead Plantiffs expresdy exclude any dlegation that could be construed as dleging fraud or
intentional or reckless misconduct. [ These clams are] not based on and [do] not sound in fraud.” (1]
827.) If thisisdl plantiffs had doneto avoid Rule 9(b), the court would be inclined to find Rule 9(b)
applies. However, in pleading their 8 11 and § 12 claims, the plaintiffs selected certain paragraphs
from the complaint that specified in what ways the September 2001 Offering documents were untrue
and midleading as well as paragraphs that described the role of the § 11 and § 12 defendants. (11 827,
839.) Therefore, the complaint sets out particular dlegations, not fraud based, which are sufficient to
support 8 11 and 8 12 claims. Defendants argue that smply by pleading the September 2001 Global
Offering documents contained “ untrue statements of materid fact,” (See, e.g., 11 604-07, 830) and the
documents were “materidly fase and mideading,” (See, e.g.,11 625, 830) the plaintiffs have aleged

fraud. The court disagrees. The plaintiffs are employing the statutory language of 811 and 8 12, see 15
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U.S.C. 8 77k(a) and 15 U.S.C. § 771(a)(2), and both of these provisionsimpose a strict liability or
negligence sandard. See Hochfelder, 425 U.S. at 208; Hershey, 774 F. Supp. a 375. Itishard to
imagine what ese plaintiffs could do, short of filing an entirely separate complaint, to differentiate their 8
11 and 8 12 pleadings from the allegations supporting their 8 10(b) and Rule 10b-5 clams. Asthe
Eighth Circuit reasoned, “8 11 does not require proof of fraud for recovery,” and “a pleading standard
which requires a party to plead particular facts to support a cause of action that does not include fraud
or mistake as an element comports neither with Supreme Court precedent nor with the liberd system of
‘notice pleading.”” In re Nationsmart, 130 F.3d at 315 (citations omitted).

Consdering the issue of traceability, however, plaintiffs have not adequately stated aclam
under 8 11. The complaint dlegesthat “Lead Plaintiff COPERA purchased Ahold common stock at
atificidly inflated prices on foreign exchanges during the Class Period, including shares purchased
pursuant to the registration and prospectus issued in connection with Ahold's September 2001 Global
Offering, and suffered more than $16 million in losses thereby.”’ (11 55.) Typicdly, sucha
graightforward averment would be sufficient to state a8 11 claim. In this case, however, the Roya
Ahold common shares sold overseas were offered pursuant to Regulation S, the SEC regulation which
exempts “offers and sales that occur outside the United States” from the registration requirements of 8 5
of the Securities Act of 1933. 17 C.F.R. 8§ 230.901. The September 2001 Prospectus Supplement

dtated that “[o]ffers and sdles of common shares and ADSs outside the United States are being made

> After the issues had been fully briefed and after ord argument, the plaintiffs submitted
documents in an effort to prove that they purchased shares from the underwriter defendantsin the
September 2001 Globa Offering, and the defendants disputed the late submission of evidence. In
issuing this opinion, | have not referred to or relied on any of the recently submitted documents related
tothe 8 11 claim and 8 12()(2) claims.
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pursuant to this prospectus supplement and the attached prospectus pursuant to Regulation S under the
Securities Act and not pursuant to the Regidtration Statements.” (See July 28, 2004 Entwistle Aff., Ex.
3at S30.)

Therefore, when plaintiffs alege they bought shares “on foreign exchanges’in the September 2001
Globa Offering, they are essentidly stating they bought unregistered shares. Because 8 11 liahility is
premised on purchases made pursuant to aregistration statement containing an untrue statement of
materid fact or amaterid omisson, plaintiffs have no dam under § 11.

Plaintiffs argue that the Roya Ahold shares sold overseas in the September 2001 Global
Offering were dready registered under the December 29, 2000 Registration Statement, and that the
subsequent September 2001 Prospectus Supplement could not, as a matter of law, “de-register” them.
(See Pls” Mem. in Opp'n to the Lead Underwriters Mot. to Dismissa 11-14.) The plaintiffs also
argue that because the September 2001 Globa Offering conssted of sdles and offers made both in the
United States and oversess, the offering could not qudify as an “ offshore transaction” exempting the
oversess shares from regigtration under Regulation S. (1d.)

The December 29, 2000 Regidiration Statement was a“ shelf” regidtration statement. Asthe
lead underwriter defendants explain, a shelf regigtration statement generdly contains basic information
about a company and “a pecific maximum dollar value of securities, typically without identifying any
specific security” that the company plans to issue “from time to time a indeterminate prices” (See
Lead Underwriters Resp. in Supp. of Mot. to Dismissat 7.) When the issuer wantsto offer registered
securities, the issuer “takes off the shelf” specific securities by preparing a prospectus supplement that

provides information about those securities. It is only after the prospectus supplement is completed
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that those securities can be sold. (1d.) See generally Shaw, 82 F.3d at 1208 (explaining the shelf
registration process); Loss & Sdligman, Securities Regulation, Vol. 1, Chapt. 2, p. 369 (1998)
(explaining that shelf registration statements permit an issuer to take advantage of market conditions and
incur lower issuing costs). The December 29, 2000 Regidtration Statement listed a variety of debt and
equity securities that could be offered, as wel as amaximum dollar vaue of $3.95 hillion, but it did not
Specify quantities or prices for specific securities or when they would be offered. (See Jduly 28, 2004
Entwigtle Aff., Ex. 1) Only the September 2001 Prospectus Supplement contained specific information
about the type of securities to be offered (ADSs and common shares) and the price for each ($
28.3814 and 31.9 euros respectively). (See duly 28 Entwidtle Aff., Ex., 3.) Asmentioned previoudy,
the September 2001 Prospectus Supplement specified that the securities offered outsde the United
States were being offered pursuant to the prospectus supplement and not to the registration statement.
(See duly 28, 2004 Entwistle Aff., Ex. 3a S-30.) Thus, on the face of the offering documents, it
appears that any shares purchased by plaintiffs overseas would not be traceable to the December 29,
2000 Regigration Statement.

The plaintiffs argue that the September 2001 Globa Offering cannot be separated into one
offering made overseas pursuant only to the September 2001 Prospectus Supplement, and one offering
in the United States pursuant to both the September 2001 Prospectus and the December 29, 2000
Regidration Statement. They contend the September 2001 Global Offering should be viewed as one
integrated offering made pursuant to the December 29, 2000 Registration Statement. (See Pls” Mem.
in Opp'n to the Lead Underwriters Mot. to Dismissa 15). In support of their argument, plaintiffs rely

on Regulation D, the SEC regulation which exempts certain non-public offerings from regigration
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requirements. (Id.) (cting Non-Public Offering Exemption, Securities Act Release No. 4552 (Nov.
9, 1962) (July 28, 2004 Entwistle Aff., Ex. 10) and Regulation D—Rules Governing the Limited
Offer and Sale of Securities Without Registration Under the Securities Act of 1933, 17 C.F.R. §
230.502 (July 28, 2004 Entwistle Aff., Ex. 11). The SEC hasissued guidance to determine whether a
series of offerings purportedly made under Regulation D should be “integrated” and viewed as one
public or private transaction in order to determine whether the issuer can vaidly clam that dl the
securities were offered in a non-public transaction. (See Non-Public Offering Exemption, Securities
Act Release No. 4552 (Nov. 9, 1962) (July 28, 2004 Entwistle Aff., Ex. 10). Plantiffs reliance on the
Regulation D “integration” factors is misplaced; the defendants made the oversess offering pursuant to
Regulation S, not Regulation D. The plaintiffs do not provide any authority to support their claim that
the defendants could not smultaneoudy offer sharesin the United States pursuant to a shelf regidiration
statement and shares oversess pursuant to Regulation S. The lead underwriter defendants point out
that Regulation S explicitly recognizes thet “[o]ffshore transactions made in compliance with Regulation
Swill not be integrated with registered domestic offerings or domestic offerings that satisfy the
requirements for an exemption from regigtration under the Securities Act, even if undertaken
contemporaneously.” (See SEC Release No. 6863 (April 24, 1990)) (emphasis added). In separate
guidance for Regulation D, the SEC has dso articulated a generd policy againd integrating Regulation S
offerings with other smultaneous offerings. (See 17 C.F.R. § 230.502, “[g]enerdly, transactions
otherwise meeting the requirements of an exemption will not be integrated with Smultaneous offerings

being made outside the United States in compliance with Regulation S”) Thus, it appearsthet the
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overseas component of the September 2001 Globa Offering is not required to be integrated with the
registered domestic offering.

The plaintiffs dso argue that the defendants cannot claim the Regulation S exemption because
they participated in “ directed selling efforts’ in the United States when they filed dide presentations and
press releases with the SEC promoting the benefits of Roya Ahold's aquigtion of Bruno's and Alliant
in connection with the September 2001 Globa Offering. Because Regulation S applies only to offshore
transactions, that is, offers and sales made outside the United States, the Regulation prohibits directed
sling efforts, defined as “any activit[ies] undertaken for the purpose of. . .conditioning the market in
the United States for any securities being offered in reliance on thisRegulation S” 17 CFR. §
230.902(c)(1). Itisnot necessary to analyze whether the defendants engaged in any directed selling
effortsin violation of Regulation S. Asthe lead underwriter defendants correctly note, even if the
defendants violated the directed sdlling efforts prohibited in Regulation S offerings, it would not subject
the defendantsto § 11 liability. Participating in directed sdlling efforts would not somehow convert
unregistered shares into registered shares. Rather, the defendants could be liable for violating the 8 5
regidiration provisions of the Securities Act. Indeed, Regulation S satesthat it “relate[s| solely to the
application of Section 5 of the Securities Act of 1933. . .and not to antifraud or other provisons of the
federal securitieslaws.” 17 C.F.R. 230.901, Prelim. Note 1.

During ord argument plaintiffs did not contest the lead underwriter defendants explanation of
the shelf regigtration process and did not provide any authority to support their clam that an issuer

cannot conduct a smultaneous offering of registered sharesin the United States, issued pursuant to a
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shelf regigtration statement, and unregistered shares overseas pursuant to Regulation S. Therefore the
defendants motions to dismissthe plaintiffs § 11 clam will be granted.

The plaintiffs dso fail to state aclam under § 12(8)(2), because they have not aleged they
purchased shares from or were solicited by either Roya Ahold, the lead underwriters or Meurs and
Van der Hoeven. The plaintiffs complaint alleges that each of these defendants “ draft[ed], revided]
and/or approv[ed] the September 2001 Prospectus Supplement” and “jointly orchestrat[ed] all
activities necessary to effect the sdle of these securities to the investing public, by issuing the securities,
promoting the securities and/or supervising their digtribution and ultimate sale to the investing public.” (1
842) The complaint o alegesthat each of these defendants was motivated to participate in the
September 2001 Globa Offering by their own financid interest. (11595, 599.) But nowherein the
complaint do plaintiffs alege they purchased Roya Ahold shares from or were solicited by Royd
Ahold, the lead underwriters, or Van der Hoeven and Meurs. During ord argument plaintiffs counsel
gtated that COPERA *“purchased its shares through agents, agent banks in Europe.” (See September
23, 2004 Motions Hearing Transcript at 45.) Section 12(8)(2) provides that any person who “ offers or
sdls a security” by means of afdse or mideading “prospectus or oral communication” shdl beligble“to
the person purchasing such security from him.” 15 U.S.C. § 771()(2). It ispossbleto hold an issuer
liable as agtatutory sdller under 8 12 (8)(2) when there has been a firm commitment underwriting, see
Shaw, 82 F.3d a 1215-16, but only if there has been sufficient activity to condtitute “ solicitation.”

Mere participation in the preparation of the prospectus will not trigger 8 12(a)(2) liability. 1d. In order
to state aclam under 8 12(g)(2), the complaint must alege by whom the plaintiffs were solicited and

from whom they purchased shares; these assertions must be supported by specific factua alegations
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demondtrating a direct relationship between the defendant and the plaintiff-purchaser. Pinter, 486 U.S.
a 651. Because plaintiffs have faled to do so, their § 12(a)(2) dlaims will be dismissed.*®

Congdering the recent exchange of correspondence and documents, however, the dismissal will be
dtayed for 60 days within which plaintiffs may seek leave to amend and replead the 8 12(8)(2) clams, if

they can do so consstent with this opinion.

H. Control Person Liability Under Section 20(a) and Section 15
The plaintiffs charge each of the named individua defendants with control person liability under
§ 20(a) of the Exchange Act (Count I11) and § 15 of the Securities Act (Count V1).>° Section 20(a)

imposes liability on individuas who act as control persons over those who violate § 10(b).°° To

8P aintiffs have adequately pled that the September 2001 Prospectus Supplement was false
and mideading. The September 2001 Prospectus Supplement contained a section entitled “ Selected
Financid Information of Royad Ahold” which summarized net sales and net income for fiscal years 1996
through the first haf of 2001. (1607) (citing to p. S-21.) It dso incorporated by reference the Form
20-F for the fisca year ended December 31, 2000. (1600) Asthe plaintiffs complaint repeatedly
indicates, Royad Ahold later admitted these financia statements were incorrect due to accounting
irregularities and intentional manipulation of financid results. The plantiffs dso dlege that Royd Ahold
fasay represented that the financia statements, which were incorporated in the September 2001
Prospectus Supplement, were prepared in accordance with accounting principles generdly accepted in
the Netherlands. (1 715.)

%The § 20(a) claims against Boonstra, de Ruiter, and Fahlin, aswell asthe § 15 claim againgt
Boonstra and de Ruiter, will be dismissed because the court lacks persond jurisdiction over these
individuals See supra Part 11(B).

®9Section 20(a) of the Exchange Act provides:
Every person who, directly or indirectly, controls any person ligble under any provison of this
chapter or of any rule or regulation thereunder shdl aso be liable jointly and severaly with and
to the same extent as such controlled person to any person to whom such controlled person is
liable, unless the controlling person acted in good faith and did not directly or indirectly induce
the act or acts condtituting the violation or cause of action.
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edtablish aclam under § 20(a) the plaintiffs must dlege (1) control by the defendant (2) over a primary
violator of 8 10(b). In re Microstrategy, 115 F.Supp.2d a 661. Section 15 provides similar liability
in relaionship to § 11 and § 12 violations® “In order to establish a prima facie Section 15 claim, a
plaintiff need only establish (1) control, and (2) an underlying violation of Section 11 (or Section
12(8)(2)).” Inrelnitial Public Offering, 241 F.Supp.2d at 352. Because plaintiffs have failed to
daeadamunder § 11, 8 15 liability will only ariseif plaintiffs successfully state aclaim under §
12(3)(2).

The defendants argue that a third ement, culpable participation, is required to state a claim for
control person ligbility. Seelnre Criimi Mae, 94 F.Supp.2d at 657 (noting that to state a claim for
control person ligbility under 8 20(a), a plaintiff must dlege “a primary violation by the controlled
person and control of the primary violator by the targeted defendant, and ... that the controlling person
was in some sense a cul pable participant in the fraud perpetrated by the controlled person” (citing SEC

v. First Jersey Sec., Inc., 101 F.3d 1450, 1472 (2" Cir. 1996)).%2 In response, the plaintiffs argue

15 U.S.C. § 78t(a).

®1Section 15 of the Securities Act tates:

Every person who, by or through stock ownership, agency, or otherwise, or who, pursuant to
or in connection with an agreement or understanding with one or more other persons by or
through stock ownership, agency, or otherwise, controls any person liable under [section 11
and 12], shdl dso beliablejointly and severdly with and to the same extent as such controlled
person to any person to whom such controlled person isliable, unless the controlling person
had no knowledge of or reasonable ground to believe in the existence of the facts by reason of
which the liability of the controlled person is dleged to exid.

15U.S.C. § 770.

®2This statement was not essentid to the holding in In Criimi Mae, however, as the court
dismissed the § 20(a) clamsfor failure to sate the underlying § 10(b) clam. 94 F.Supp.2d at 662.
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that they are not required to plead culpable participation, relying onIn re Microstrategy, 115
F.Supp.2d at 660, which stated that “the language of the Exchange Act in generd and Section 20(3) in
particular compel the conclusion that Plaintiffs do not have to plead culpable participation in their
Complaint to state a claim under Section 20(a).”

It is clear under Fourth Circuit law that ligbility under Section 20(a) ultimately may be imposed
only on those “who are in some meaningful sense culpable participants in the acts perpetrated by the
controlled person.” Carpenter v. Harris, Upham & Co., 594 F.2d 388, 394 (4" Cir. 1979). The
Carpenter opinion, however, aso notes that “[i]n order to satisfy the requirement of good faith it is
necessary for the controlling person to show that some precautionary measures were taken to prevent
an injury caused by an employee” 1d. Carpenter does not directly address or resolve the question of
what must be pled to survive amotion to dismiss. Based on the language of § 20(a), which states an
affirmative defense for defendants who act in good faith, | agree with the court in In re Microstrategy
that plaintiffs are not required to alege “ culpable participation” beyond the facts of control and the
underlying violation by the controlled person in order to state aclaim.®® Further, because nothing in the
datute requires that the control person himself act with scienter or be directly liable for the fraud, |
agree with the courts that have concluded neither the PSLRA nor Rule 9(b)’s heightened pleading

standards apply to control person daims; rather it is sufficient to satisfy Rule 8% See In re WorldCom,

®Evenif | wereto find that § 20(a) required plaintiffs to plead culpable participation in order to
survive amotion to dismiss, the plaintiffs have met this burden with respect to Van der Hoeven, Meurs,
Andrese, Lee, and Kaiser because they adequatdly pled primary violations of 8 10(b) and Rule 10b-5
againd theseindividuas. See supra Part I1(E).

%Rule 9(b) or the PSLRA may, of course, apply to pleading the underlying violation.
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Inc. Sec. Litig., 294 F.Supp.2d 392, 415 (S.D.N.Y. 2003) (stating “the extent to which the control
must be adleged will be governed by Rule 8's pleading andard”); Inre Initial Public Offering, 241
F.Supp.2d at 354, 396 (stating “ Section 15 claims need only be pleaded under Rule 8; a defendant is
only entitled to notice that she alegedly controlled an entity that violated Section 11" and “ Section 20(a)
must therefore be pleaded only in accordance with Rule 8(a). Neither the PSLRA (because scienter is
not an essential eement), nor Rule 9(b) (because fraud is not an essentid element), apply to a Section
20(a) dam”).
To sate a control person liahility claim, under either 8 20(a) or § 15, the plaintiffs must dlege

that the defendants acted as control persons over primary violators of 8 10(b), or 8 12. Under both 8§
15 and § 20(a), control has the same meaning. InreInitial Public Offering, 241 F.Supp.2d at 393.
Asthe court in In re Microstrategy explained:

The SEC defines* control” as*possession, direct or indirect of the power to direct or cause the

direction of the management and policies of a person, whether through the ownership of voting

securities, by contract, or otherwise” 17 C.F.R. § 240.12b-2. A plaintiff satisfies the control

requirement under this definition by pleading facts showing that the controlling defendant “had

the power to control the genera affairs of the entity primarily ligble a the time the entity violated

the securities laws ... [and] had the requisite power to directly or indirectly control or influence

the specific corporate policy which resulted in the primary ligbility.”
115 F.Supp.2d at 661 (quoting Brown v. Enstar Group, Inc., 84 F.3d 393, 396 (11™" Cir. 1996).
Furthermore, determining whether an individua is a control person presents a*complex factud
question,” SEC v. Coffey, 493 F.2d 1304, 1318 (6™ Cir. 1974), and “as such, it is ‘not ordinarily
subject to resolution on amotion to dismiss,’ dismissd is gppropriate only when *a plaintiff does not

plead any facts from which it can reasonably be inferred the defendant was a control person.”” Inre

Microstrategy, 115 F.Supp.2d at 661 (quoting Maher v. Durango Metals, Inc., 144 F.3d 1302,
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1306 (10" Cir. 1998)). Seealso Inre Cabletron Sys. Inc. Sec. Litig., 311 F.3d 11, 41 (1% Cir.
2002); Inre Cable & Wireless, 321 F.Supp.2d 749, 775 (E.D.Va 2004).

InInreInitial Public Offering, 241 F.Supp.2d at 352, the plaintiffs dleged “[e]ach of the
Individual Defendants was a control person of the Issuer with respect to the IPO [and]...[a]s aresult,
the Individua Defendants are liable under Section 15 of the Securities Act for the |ssuer’ s primary
violation of Section 11 of the Securities Act,” and the court held that alegeation, in combination with the
alegations supporting the underlying § 11 claims, provided the defendants with adequate notice of the
cdamsagang them. Smilarly, the court in Microstrategy was persuaded the control person clams
were adequatdly pled because the complaint aleged the  positions within the Company of each Control
Group Defendant; that these Defendants prepared, reviewed executed, and disseminated...public
reports and/or press releases issued by, and otherwise acted on behalf of Microstrategy; and that these
Defendants possessed significant voting power by virtue of their holdings of securitiesin Microdtrategy.”
Microstrategy, 115 F.Supp.2d at 661 (citations omitted).

The plaintiffs complaint aleges that Van der Hoeven, Meurs, de Ruiter, Andreae, Tobin, Grize
and Miller acted as control personsfor Roya Ahold (1 824); that Tobin and Grize were control
persons for Ahold USA (1d.); and that Miller, Resnick, Kaiser and Lee acted as control persons for
USF (Id.). Insupport of their 8 20(a) claim, the plaintiffs alege that these individuas had “ direct and
supervisory involvement in the day-to-day operations’ of the companies (1 825), and that they
“influenc[ed] and control[led], directly or indirectly, the decison-making of [the companies], including
the content and dissemination of the various statements and SEC filings that Lead Plaintiffs dlege are

fdse and mideading.” (1824.)
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The plaintiffs have pled “facts from which it can reasonably be inferred the defendant[s] w]ere]
control person[s].” Microstrategy, 115 F. Supp.2d a 661. The plaintiffs have adequately pled that
Van der Hoeven, Meurs, Andreae, Tobin, Grize and Miller were dl control personsfor Roya Ahold.
Each served on Roya Ahold' s Executive Board, the body directly responsible for managing the
company, for some portion of the class period and each is aleged to have participated in controlling,
directly and indirectly, Roya Ahold's corporate policies and decison making. (See §852.)
Additiondly, the complaint adequately dleges that Miller, Kaiser, and Resnick were dl control persons
for USF. Miller isaleged to have controlled Kaiser, who served as a USF marketing manager, and
Kaiser is aleged to have controlled Lee, who served as a USF purchasing executive.® (11 82-94.)
Resnick is aleged to be a control person of USF because as USF s CFO, “Resnick reviewed and
approved USF s Class Period financid reporting and participated in the preparation of USF sand
Ahold' sfinancid reports and statements.” (l1192-93.) Therefore, the plaintiffsS complaint satisfiesthe
pleading standard under Rule 8 to establish that the individua defendants were control persons.

In addition to pleading that the individua defendants are control persons, the plaintiffs must also
dlege that the individua defendants controlled the primary violators of 8 10(b) in order to stisfy the
requirements of § 20(a). Miller, Resnick, and Kaiser are dl aleged to be control persons of USF and
the complaint adequately states an underlying 8 10(b) claim against USF and controlled individuals at

USF.% Smilaly, Van der Hoeven, Meurs, Andreae, Tobin, Grize, and Miller are dl dleged to be

®5The complaint does not provide any factud alegations demonstrating that Lee acted asa
control person for USF. Therefore, Leg’s motion to dismissthe 8 20 and § 15 clamswill be granted.

A s demonstrated in Part [1(E)(3) of this opinion, the complaint meets the pleading standards
of Rule 9(b) and the PSLRA in gtating a 8 10(b) and Rule 10b-5 claim againgt USF employee Kaiser.
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control persons of Roya Ahold and the complaint clearly states an underlying Rule 10(b) claim against
Roya Ahold and controlled individuas at Royd Ahold.®” Therefore, the plaintiffs complaint
adequately states a control person claim under 8 20(a) against Miller, Resnick, Kaiser, Van der
Hoeven, Meurs, Andreae, Tobin, and Grize and the individua defendants motionsto dismissthisclam
will be denied.%®

To establish control person liahility under 8 15 of the Exchange Act, the plaintiffs must
adequatdly dlege that the individua defendants acted as control persons over the primary violators of 8
12(a)(2). As previoudy discussed, the complaint adequately alleges that defendants Van der Hoeven,
Meurs, Tobin, Grize, Andreae, Resnick, Kaiser, and Miller were control persons. The plaintiffs,
however, have falled to Sate aclaim under 8 11 or 8§ 12(a)(2) and as aresult, the plaintiffs have dso
faled to state aclaim under 8 15. Aswith the plaintiffs 8§ 12(g)(2) cdlams, however, the plantiffs 8 15

clamswill be dismissed with 60 daysto seek leave to amend. To the extent that the plaintiffs are able

Additionaly, the complaint sufficiently states a claim for 8 10(b) and Rule 10b-5 violations against USF
asacorporation and individua Lee, though these claims were not specificaly addressed in this opinion
because USF did not file amotion to dismissthe 8 10(b) clams againg it.

®"As demonstrated in Part |1(E)(1) and (2) of this opinion, the complaint meets the pleading
gandards of Rule 9(b) and the PSLRA in gtating aclam againg Roya Ahold individuds Van der
Hoeven, Meurs, and Andreae. Additionaly, the complaint sufficiently states a clam for Rule 10b-5
violaions againgt Royd Ahold as a corporation, though these clams were not specifically addressed in
this opinion because Roya Ahold has not filed a motion to dismissthe 10(b) clams againgt it.

%The complaint aso aleges that Tobin and Grize are both liable under Section 20(a) as control
persons of Ahold USA. Nonetheless, since the complaint fails to adequately state an underlying 10(b)
clam againg Ahold USA or the controlled individuals at Ahold USA, see supra Part [1(E)(9), Tobin
and Grize cannot be subject to § 20(a) liability based on their positions as control persons for Ahold
USA.
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to state aclaim againgt controlled persons under § 12(a)(2) following leave to amend, the plaintiffs may

be able to state a claim for control person liability under § 15.

1. CONCLUSION

For the foregoing reasons, the motions to dismiss and motions to strike will be granted in part

and denied in part, as detailed in the order that follows.

December 21, 2004 /9
Date Catherine C. Blake
United States Didtrict Judge
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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

IN REROYAL AHOLD N.V. :
SECURITIES & ERISA LITIGATION : Civil No.: 1:03-MD-01539

ALL SECURITIES ACTIONS

...000...

ORDER

For the reasons stated in the foregoing Memorandum, it is hereby ORDERED that:

1. the Fed.R.Civ.P. 12(b)(2) motionsto dismiss for lack of persond jurisdiction submitted by
foreign individua defendants Fahlin, Boonstra, and de Ruiter are Granted. The motionsto dismissfor
lack of persond jurisdiction submitted by foreign individua defendants VVan der Hoeven, Meurs, and
Andrese are Denied;

2. the Fed.R.Civ.P. 12(b)(1) motions submitted by al defendants to dismiss the claims of
foreign purchasers of Roya Ahold shares on foreign exchanges for lack of subject matter jurisdiction

are Denied;
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3. the globa underwriter defendants’ Fed.R.Civ.P. 12(b)(1) motion to dismissthe§ 11 and §
12(a)(2) clamsfor lack of subject matter jurisdiction is Granted;
4. the Fed.R.Civ.P. 12(b)(6) motions submitted by al defendantsto dismissdl alegations

concerning conduct that pre-dates July 30, 1999 as barred by the statute of limitations are Granted,

5. the Fed.R.Civ.P. 12(b)(6) motions to dismiss the 8 10(b) and Rule 10b-5 claims submitted
by defendants Tobin, Grize, Resnick, Ddloitte & Touche LLP (“Deloitte U.S.”), Deloitte & Touche
Accountants (“ Deloitte Netherlands’), Ahold USA and Ahold USA Holdings are Granted. The
motions to dismiss the § 10(b) and Rule 10b-5 claims submitted by defendants Kaiser, Lee, Andreee,
and Meursare Denied. Van der Hoeven's motion to dismiss the 8 10(b) and Rule 10b-5(b) claimsis
Denied; his motion to dismissthe § 10(b) and Rule 10b-5(a) and (c) clamsis Granted. Miller's
motion to dismiss the 8 10(b) and Rule 10b-5(b) clamsis Granted, but his mation to dismissthe Rule
10b-5(a) and (c) clamsis Denied;

6. the Deloitte & Touche LLP (“Deoitte U.S.”) Fed.R.Civ.P. 11 motion to strike certain
dlegationsis Granted;

7. the Royd Ahold defendants (dlong with individua defendants VVan der Hoeven and Meurs)
Fed.R.Civ.P. 12(f) motion to strike dl alegations concerning misconduct et Ahold USA subsidiaries
Tops and Giant-Carlide and alegations concerning the redization of synergies and the integration of
acquigtionsis Denied; their motion to sirike al alegations concerning accounting irregularities with the

Argentine subsdiary Disco is Granted;
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8. the Fed.R.Civ.P. 12(b)(6) motions to dismissthe § 11 and § 12(8)(2) claims submitted by
Royd Ahold, the lead underwriters, the Deloitte defendants, and the individual defendants are
Granted; the plaintiffs are granted 60 days to seek leave to amend the 8 12(a)(2) claims, and

9. the Fed.R.Civ.P. 12 (b)(6) motions to dismiss the control person liability clams under §
20(a) submitted by defendants Miller, Resnick, Kaiser, Van der Hoeven, Meurs, Andreae, Tobin, and
Grize are Denied; Leg smotion to dismiss the § 20(a) clam is Granted; dl motionsto dismissthe §

15 clams are Granted; and the plaintiffs are granted 60 days to seek leave to amend the § 15 clams.

December 21, 2004 Il
Date Catherine C. Blake
United States Didtrict Judge
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